UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE NORTEL NETWORK CORP.
SECURITIES LITIGATION

Master File No. 05 MD 1659 (LAP)
ECF Filed

COMPENDIUM OF RELEVANT INFORMATION
AND UNREPORTED CASES

BERNSTEIN LITOWITZ BERGER &
GROSSMANN LLP
Max W. Berger (MB-5010)
John P. Coffey (JC-3832)
Jeffrey N. Leibell (JL-1356)
1285 Avenue of the Americas
New York, New York 10019
(212) 554-1400
Attorneys for Lead Plaintiffs
the Ontario Teachers’ Pension Plan board
and the Department of the Treasury of the
State of New Jersey and its Division of
Investment and Lead Counsel for the Class

Table of Contents

In re AOL Time Warner, Inc. Sec. & “ERISA” Litig.,
No. MDL 1500 02 Civ. 5575(SWK), 2006 WL 903236
(S.D.N.Y. Apr. 6, 2006)…………………………………………….. Exhibit 1
In re Arakis Energy Corp., Sec. Litig.,
No. 95 CV 3431, 2001 WL 1590512 (E.D.N.Y. Oct. 31, 2001)……. Exhibit 2
In re Charter Comm. Inc. Sec. Litig.,
No. MDL 1506-4-02-V-1186 CAS, 2005 WL 4045741
(E.D. Mo. June 30, 2005)……………………………………………. Exhibit 3
In re DaimlerChrysler AG Sec. Litig.,
No. 00-0993 (KAJ) (D. Del. Feb. 5, 2004)…………………………... Exhibit 4
Di Giacomo v. Plains All Am. Pipeline,
Nos. H-99-4137, H-99-4212,
2001 WL 34633373 (S.D. Tex. Dec. 18, 2001)……………………… Exhibit 5
Faircloth v. Certified Fin. Inc.,
No. C.V.A.99-3097, 2001 WL 527489 (E.D.La. May 16, 2001)……. Exhibit 6
In re Harrah’s Entm’t, Inc.,
No. 95-2935 1998 WL 832574, (E.D. La. Nov. 25, 1998)…………… Exhibit 7
In re Independent Energy Holdings PLC Sec. Litig.,
No. 00 Civ. 6689 (SAS), 2003 WL 22244676
(S.D.N.Y. Sept. 29, 2003)……………………………………………. Exhibit 8
In re Lloyd's American Trust Fund Litigation,
No. 96.1262 RWS, 2002 WL 31663577
(S.D.N.Y. Nov. 26, 2002)……………………………………………. Exhibit 9
In re Medical X-Ray Film Antitrust Litigation,
No. CV-93-5904, 1998 WL 661515
(E.D.N.Y. Aug. 7, 1998)…………………………………………….. Exhibit 10
In re Oxford Health Plans, Inc. Sec. Litig.,
2003 U.S.Dist. LEXIS 26795, MDL No. 1222 (CLB)
(S.D.N.Y. June 12, 2003)……………………………………………. Exhibit 11

In re Ravisent Tech's, Inc. Sec. Litigation,
No. 00-CV-1014, 2005 WL 906361
(E.D. Pa. Apr. 18, 2005)…………………………………………… Exhibit 12
In re Rite Aid Corp. Sec. Litig.,
No. MDL 1360, 2005 WL 697461 (E.D. Pa. Mar. 24, 2005)…….... Exhibit 13
RMED Int’l., Inc. v. Sloan's Supermarkets, Inc.,
No. 94 Civ. 5587, 2003 WL 21136726
(S.D.N.Y. May 15, 2003)………………………………………….. Exhibit 14
RMED Int'l., Inc. v. Sloan's Supermarkets, Inc.,
No. 94 Civ. 5587 (PKL RLE), 2000 WL 420548
(S.D.N.Y. April 18, 2000)…………………………………………. Exhibit 15
Teachers’ Retirement System of Louisiana v. ACLN Ltd.,
No. 01 Civ. 11814 (LAP), 2004 WL 2997957
(S.D.N.Y. Dec. 27, 2004)………………………………………….. Exhibit 16
Schwartz v. TXU Corp.,
Nos. 3:02-CV-2243-U, 2005 WL 3148350
(N.D. Tex. Nov. 8, 2005)………………………………………….. Exhibit 17
In re WorldCom Sec. Litig.,
No. 02 Civ. 3288 (DLC), 2004 WL 2591402
(S.D.N.Y. Nov. 12, 2004)…………………………………………. Exhibit 18
Michael A. Perino, Markets and Monitors: The Impact of Competition
and Experience on Attorneys’ Fees in Securities Class Actions,
St. John’s U. Legal Stud. Res. Paper Series, #06-0034, Jan. 2006………… Exhibit 19

TAB 1

Slip Copy
Slip Copy, 2006 WL 903236 (S.D.N.Y.)
(Cite as: Slip Copy)

Briefs and Other Related Documents
Only the Westlaw citation is currently available.
United States District Court,S.D. New York.
In re AOL TIME WARNER, INC. Securities and “ERISA”
Litigation
No. MDL 1500, 02 Civ. 5575(SWK).
April 6, 2006.
OPINION & ORDER
KRAM, J.
*1 This Opinion considers the fairness of a $2.65 billon
class action settlement (the “Settlement”) reached in the securities litigation arising from America Online, Inc.
(“AOL”) and AOL Time Warner, Inc.'s (“AOLTW”) allegedly fraudulent accounting of advertising revenue during,
and in the years immediately preceding, AOL's merger with
FN1
Time Warner, Inc. (“Time Warner”).
Coming on the
heels of AOLTW's $150 million settlement with the DepartFN2
ment of Justice (“DOJ”)
and its $300 million settlement with the Securities and Exchange Commission
(“SEC”), this Settlement marks the conclusion of the
primary shareholder lawsuit against the Company.
FN1. Although Defendant AOLTW has changed its
name to Time Warner, Inc., for clarity, the Court
will continue to refer to the merged entity as
AOLTW, or the Company.
FN2. The DOJ directed that the $150 million fund
established by its settlement with the Company be
used for AOLTW's settlement of securities litigation. AOLTW allocated that entire sum to the instant Settlement, in addition to the $2.4 billion
provided by AOLTW and the $100 million
provided by AOLTW's auditor, Ernst & Young
LLP (“Ernst & Young”), under the terms of the
Settlement. The Settlement's inclusion of the entire
$150 million from the DOJ settlement is the basis
of one of the objections discussed below. See infra
Part II.E.1.
Although Lead Plaintiff's Counsel distributed approximately
4.7 million Settlement notifications to putative Class Mem-
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bers, the Court has received only six objections to various
facets of the Settlement, one of which was withdrawn prior
FN3
to the fairness hearing .
Of the remaining objections,
two contest the reasonableness of the Settlement amount,
and there are individual objections to the adequacy of the
Class representative, the Settlement Notice, and the Plan of
Allocation. After briefly commenting on the Court's earlier
certification of the Settlement Class, reviewing the standards for the approval of class action settlements, and addressing the aforementioned objections, the Court grants
Lead Plaintiff's petition for approval of the Settlement.
FN3. As explained in greater detail below, two of
the six objections were filed by parties acknowledging that they are not members of the Class, including the party that withdrew its objection. See
infra Parts I.C & II.E. Plaintiffs allege that two of
the other objectors also lack standing to object to
the Settlement.
I. Background
This Settlement is the culmination of over three years of litigation and seven months of mediation with a Court-appointed special master. The relevant history of the litigation
through May 5, 2004 is described in the Court's Opinion
considering Defendants' motions to dismiss. See In re AOL
Time Warner, Inc. Sec. & “ERISA” Litig., 381 F.Supp.2d
192 (S.D.N.Y.2004). The Court presumes familiarity with
that Opinion.
A. The Fraudulent Accounting Allegations
In brief, Plaintiffs allege that AOL and AOLTW improperly
accounted for dozens of advertising transactions, inflating
revenue for fifteen quarters between 1998 and 2002. These
transactions were allegedly designed to create the appearance that they were generating revenue, despite providing
completely illusory benefits to the Company.
Plaintiffs describe myriad sham transactions between
AOLTW and over a dozen separate companies. For example, Plaintiffs allege that AOLTW engaged in a number
of three-legged “round-trip” transactions with the internet
vendor Homestore. In the first “leg” of such transactions,
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Homestore would pay a third party for services and products
that it did not need. In the second leg, the third party would
purchase advertising from AOLTW with the money it received from Homestore. Finally, AOLTW would purchase
advertising from Homestore in substantially the same
amount as the third-party's purchase of advertising from
AOLTW. While capital flowed to each of the parties and appeared to increase AOLTW's advertising revenue, the
parties received no real benefits apart from their inflated
earnings statements. See In re AOL Time Warner, 381
F.Supp.2d at 226. These round-trip transactions are representative,
but
hardly
exhaustive,
of
Plaintiffs'
allegations.FN4
FN4. AOLTW is also alleged to have employed
such techniques as “jackpotting” (repetitive display
of an advertising partner's advertisements immediately before a reporting period), the conversion of
non-advertising proceeds into advertising revenues,
and the impermissible double-booking of valid advertising revenue. (Second Am. Compl. ¶ 15.)
*2 Ultimately, Plaintiffs allege that these fraudulent
schemes resulted in AOLTW's overstatement of revenue by
at least $1.7 billion, inflating the value of AOLTW stock
and causing billions of dollars in damage to investors, in violation of the federal securities laws.
B. Motion Practice
The Court evaluated Defendants' motions to dismiss the
Complaint, and, on May 5, 2004, issued an opinion denying
the motions in large part and preserving a wide variety of
claims against AOLTW, Ernst & Young, and a half dozen
individual defendants. Shortly thereafter, the Court granted
Plaintiffs leave to amend their Complaint. Plaintiffs filed a
Second Amended Complaint on August 23, 2004.
Subsequent to the Court's denial of Defendants' motions to
dismiss, Plaintiffs initiated formal discovery and began reviewing over 15.5 million documents turned over by
AOLTW. (Heins Decl. ¶ 7, Dec. 2, 2005.) In addition,
Plaintiffs responded to Defendants' substantial document requests and interrogatories, battled over various aspects of
their and Defendants' discovery requests, and engaged in ex-
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tensive negotiations to address Defendants' claims to privileged documents. (Heins Decl. ¶¶ 65-69.) On the basis of
relevant discovered materials, Plaintiffs not only supplemented their existing claims, but eventually drafted a Third
Amended Complaint and petitioned the Court for leave to
amend. Plaintiffs later indicated that they had identified
“over 100 separate transactions which [they] thought were
material to their allegations .” (Final Approval Hr'g Tr. 4-5,
Feb. 22, 2006.) By the time they entered into the Settlement,
Plaintiffs had laid “the groundwork to prepare for hundreds
of merits and expert depositions to occur in the fall and
spring of 2005-2006.” (Heins Decl. ¶ 37.)
Meanwhile, Defendants drafted a motion for summary judgment, alleging that Plaintiffs failed to establish loss causation as a matter of law. The standard for loss causation has
been the subject of substantial litigation over the past several years. In the interval between the filing of the motion to
dismiss and the instant Settlement, the Second Circuit and
Supreme Court have weighed in with a number of influential opinions, altering the relevant legal standards for active
securities lawsuits. The most recent Supreme Court precedent addressing loss causation, Dura Pharms., Inc. v. Broudo,
544 U.S. 336 (2005), was argued and decided in the months
immediately following the final briefing of Defendants' motion for summary judgment. With a decision on that motion
pending, the parties entered a phase of intense and protracted settlement discussions.
C. The Settlement
In late 2004, the Court appointed Paul D. Wachter as special
master for discovery in this litigation. Special Master
Wachter proceeded to play a prominent role mediating settlement negotiations between the parties. During the mediation sessions before Special Master Wachter, the parties
discussed the viability of their respective claims and defenses, the role of emerging securities law precedent, and
their widely divergent views of potential outcomes.
*3 Plaintiffs relied on their Complaint, a variety of economic experts, and the results of their massive discovery operation to buttress their claims that the Class sustained extensive damages. On the other hand, Defendants insisted, and
continue to insist, that their accounting statements were not
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fraudulent and that, even if such allegations could be
proved, such fraud did not cause the declining price of
AOLTW stock. After nearly seven months of involved settlement negotiations overseen by Special Master Wachter,
the parties entered into a Memorandum of Understanding on
July 29, 2005, and began preparing a Stipulation of Settlement.
The Stipulation of Settlement resulted from a second round
of negotiations between Lead Plaintiff's Counsel and representatives of the nine firms representing Defendants. The
parties negotiated a number of complex issues essential to
the Settlement, including the Defendants' right to termination of the Settlement, the scope of releases, and the specific
language of the Stipulation. At the same time, Lead
Plaintiff's Counsel drafted supplemental documents, including the Notice to the Class, the Proof of Claim and Release,
and the Plan of Allocation. After finalizing the drafts of all
relevant documents, the parties petitioned the Court for preliminary approval of the Settlement.
On September 28, 2005, the Court held a preliminary approval hearing to address the Settlement materials provided
by the parties. After reviewing those materials (including
the Stipulation of Settlement, draft notice material, the Plan
of Allocation, and supporting memoranda) and considering
the issues raised at the preliminary approval hearing, the
Court provided the parties an opportunity to modify the notice procedures and opt-out requirements. On September 30,
2005, the Court issued Orders certifying the Class for settlement purposes and preliminarily approving the Settlement.
Upon receiving preliminary approval of the Settlement,
Plaintiffs commenced the mailing and publication of the
FN5
Settlement Notice.
FN5. A short time later, in compliance with the
terms of the Stipulation of Settlement, Defendants
deposited the $2.65 billion Settlement Fund into an
escrow account. The Fund has earned approximately $303,000 a day for the benefit of the Settlement Class since its deposit. (Pls.' Br. In Support of
Final Approval 1, Jan. 30, 2006.)
Lead Plaintiff's Counsel retained Gilardi & Co., LLC (the
“Settlement Administrator” or “Gilardi”) to administer the

Page 3

Settlement. The Settlement Administrator initially mailed
115,080 “Notice Packages” to the names and addresses
FN6
provided by AOLTW's transfer agent.
The Settlement
Administrator also contacted the brokerage houses that hold
securities in “street name” for beneficial owners, giving
those institutions the option to mail Notice Packages directly to the beneficial owners or to provide Gilardi with a
list of those owners' addresses. (Forrest Decl. ¶ 5, Jan. 1,
2006.) In addition, summary notices were published over
the course of two weeks on separate weekdays in the New
York Times, Wall Street Journal, Financial Times, and USA
Today. (Forrest Decl. ¶ 7.) The Settlement Administrator
has mailed more than four and a half million more Notice
Packages in response to requests from putative Class Members. (Forrest Decl. ¶ 6.)
FN6. Each Notice Package included a “true and
correct copy of the Notice, including the Proof of
Claim and Release, the Plan of Allocation, and the
Request for Exclusion from Securities Class.”
(Forrest Decl. ¶ 2, Jan. 1, 2006.) These materials
were also available at the website maintained
throughout the course of this Settlement. See AOL
Time Warner Securities Litigation Settlement, http://www.aoltimewarnersettlement.com (last visited March 20, 2006).
*4 The Settlement Administrator initiated its mailing in
early October, shortly after the Court's preliminary approval
of the Settlement. The Notice set two important deadlines
for responses to the Settlement: (1) objections to the Settlement and requests to opt out of the Settlement were to be
filed by January 9, 2006, while (2) Settlement claims were
to be submitted by February 21, 2006. By the January 9 objection deadline, the Court had received four objections
from putative Class Members, and two motions to intervene
and object to the Settlement, one of which was withdrawn
FN7
shortly thereafter.
FN7. Plaintiffs in the ERISA action stemming from
the same operative facts as the instant lawsuit initially submitted a motion to intervene and object to
the Settlement on January 7, 2006, but voluntarily
withdrew their motion on January 27, 2006. Accordingly, the Court declines to address their ob-
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jection.
On February 22, 2006, the Court conducted the final approval hearing. At the hearing, both Lead Plaintiff's Counsel
and defense counsel for AOLTW were given the opportunity to make final remarks supporting the fairness of the Settlement. At that time, Lead Plaintiff's Counsel reported that
almost all significant holders of affected stock had filed
claims to the Settlement and noted the lack of significant
opposition or adverse comment by institutional investors
with Settlement claims. Not one of the formal objectors attended or spoke at the hearing, each of them resting on her
papers. Further, nobody attending the hearing contested the
fairness of the Settlement. The Court reserved judgment,
pending this written Opinion.
II. Discussion
A. Certification of the Settlement Class
On September 30, 2005, the Court certified the Class for
settlement purposes. This section briefly supplements that
Order with the facts supporting class certification under
Federal Rule of Civil Procedure 23.
1. Numerosity
To qualify for certification, a class must be “so numerous
that joinder of all members is impracticable.” Fed.R.Civ.P.
23(a)(1). Here, more than 4.7 million Settlement Notices
have been mailed to putative Class Members and the Settlement Administrator has received approximately 600,000
claims. Hence, the numerosity requirement is clearly satisfied.
2. Commonality
Rule 23(a)(2) requires that “there are questions of law or
fact common to the class.” Fed.R.Civ.P. 23(a)(2). “[W]here
putative class members have been injured by similar misrepresentations and omissions, the commonality requirement is
satisfied.” Fogarazzo v.. Lehman Bros., Inc., 232 F.R.D.
176, 180 (S.D.N.Y.2005) (citations omitted). Plaintiffs allege that the Class suffered damages as a result of three and
a half years of AOLTW's misrepresentations about the
Company's financial condition and its fraudulent accounting
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practices. Due to the public nature of Defendants' financial
statements and the breadth of the alleged fraud, the issues of
law and fact underlying this litigation are common to the
Class.
3. Typicality
Under Rule 23(a)(3), the interests of the class representatives must be “typical of the claims ... of the class.”
Fed.R.Civ.P. 23(a)(3). This requirement is satisfied if “each
class member's claim arises from the same course of events,
and each class member makes similar legal arguments to
prove the defendant's liability.” Robinson v. Metro-North
Commuter R.R. Co., 267 F.3d 147, 155 (2d Cir.2001)
(citation omitted). Further, a class representative's claims
“are not typical if that representative is subject to unique defenses.” Fogarazzo, 232 F.R.D. at 180 (citation omitted).
*5 Here, Lead Plaintiff, like all Class members, claims damages allegedly caused by Defendants' misrepresentation of
AOL's financial health, including the overstatement of advertising revenues to artificially inflate the stock of AOL
and AOLTW. The legal theories pleaded by Lead Plaintiff,
numerous violations of the federal securities laws, are
shared by all Class Members. Furthermore, no unique defenses may be asserted against Lead Plaintiff that would
make its claims atypical. As such, the typicality requirement
is satisfied.
4. Adequacy
Rule 23(a)(4) requires that the class representatives “fairly
and adequately protect the interests of the class.”
Fed.R.Civ.P. 23(a)(4). In considering a class representative's
adequacy, the court asks whether the representative (1) has
any interests that conflict with the rest of the class, and (2)
is represented by qualified and capable legal counsel. Baffa
v. Donaldson, Lufkin & Jenrette Sec. Corp., 222 F.3d 52, 60
(2d Cir.2000) (citation omitted).
On several occasions throughout the course of this litigation
the Court has commented favorably on Lead Plaintiff's representation of the Class. See In re AOL Time Warner, Inc.
Sec. & “ERISA” Litig., No. MDL 1500, 2003 WL 102806,
at *2 (S.D.N.Y. Jan. 10, 2003); In re AOL Time Warner,
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381 F.Supp.2d at 208 n. 8. Lead Plaintiff's conduct during
the Settlement has not altered the Court's earlier findings.
All Class Members, including Lead Plaintiff, seek to obtain
the largest possible recovery for losses resulting from Defendants' alleged misconduct. Lead Plaintiff has successfully prosecuted the claims it shares with the rest of the
Class, resulting in the $2.65 billion Settlement at issue.
There is no evidence that Lead Plaintiff's interests conflict
with the rest of the Class. Similarly, the Court continues to
be impressed with the quality of representation provided by
Lead Plaintiff's Counsel, its prosecution of the lawsuit, and
its negotiation of the Settlement. See also In re AOL Time
Warner, 2003 WL 102806, at *2; infra Part II.C. Both Lead
Plaintiff and its choice of counsel satisfy the adequacy requirement of Rule 23(a)(4).
5. Maintainability
In addition to finding that a class meets the requirements of
Rule 23(a), courts must ascertain whether the class is maintainable under one of the Rule 23(b) criteria. One commonly
applied criterion requires “that the questions of law or fact
common to the members of the class predominate over any
questions affecting only individual members, and that a
class action is superior to other available methods for the
fair and efficient adjudication of the controversy.”
Fed.R.Civ.P. 23(b)(3).
With respect to the first Rule 23(b)(3) prong, the Supreme
Court has noted that predominance is “readily met in certain
cases alleging ... securities fraud....” Amchem Prods. v.
Windsor, 521 U.S. 591, 625 (1997). This case readily illustrates that principle. Allegations of Defendants' misrepresentations and the improper inflation of AOL's accounting
revenues underlie the factual and legal claims of every Class
Member. See supra Part II.A.2. The Court is satisfied that
common questions of law and fact are predominant.
*6 With respect to the second Rule 23(b)(3) prong-the superiority of the class action to other methods of adjudicating
the controversy-securities cases like this one “easily satisfy”
that requirement. In re Blech Sec. Litig., 187 F.R.D. 97, 107
(S.D.N.Y.1999). The Settlement provides a vehicle of recovery for individuals that would find the cost of individual
litigation prohibitive, yet allows anyone wishing to initiate
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her own lawsuit to opt out of the Settlement. The Court's
previous decision to consolidate this litigation is also consistent with the Settlement. The Settlement offers a single
forum to resolve the common claims of millions of potential
Class Members and prevents the initiation of countless
claims in state and federal courts throughout the nation. Finally, at this stage, the risk of encountering any serious difficulty in managing the Class is negligible. Maintainability
is satisfied here.
B. Standard for Final Approval of Class Action Settlements
Federal Rule of Civil Procedure 23(e) governs the settlement of class action litigation. Courts may approve class action settlements after proponents of the settlement have distributed adequate notice of the proposed settlement and the
settlement has been the subject of a fairness hearing.
Fed.R.Civ.P. 23(e)(1). The touchstone for court approval is
that the settlement be “fair, reasonable, and adequate,”
Fed.R.Civ.P. 23(e)(1)(C), and “not a product of collusion.”
D'Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d Cir.2001)
(citing Joel A. v. Giuliani, 218 F.3d 132, 138 (2d Cir.2000));
see also Wal-Mart Stores, Inc. v. Visa U.S.A. Inc., 396 F.3d
96, 116 (2d Cir.2005), cert denied, 125 S.Ct. 2277 (2005).
Courts analyze a settlement's fairness, reasonableness and
adequacy with reference to both “the negotiating process
leading up to settlement as well as the settlement's substantive terms.” D'Amato, 236 F.3d at 85. The court may not engage in mere “rubber stamp approval” of the settlement, yet
it must “stop short of the detailed and thorough investigation that it would undertake if it were actually trying the
case.” City of Detroit v.. Grinnell Corp., 495 F.2d 448, 462
(2d Cir.1974).
Further, courts should be “mindful of the ‘strong judicial
policy in favor of settlements, particularly in the class action
context.” ’ Wal-Mart, at 116 (quoting In re PaineWebber
Ltd. P'ships Litig., 147 F.3d 132, 138 (2d Cir.1998)). As the
Second Circuit has long recognized, “[t]here are weighty
justifications, such as the reduction of litigation and related
expenses, for the general public policy favoring the settlement of litigation.” Weinberger v. Kendrick, 698 F.2d 61, 73
(2d Cir.1982). This concern is reinforced by the Court's analysis of both the procedural and substantive fairness of the
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Settlement.
C. Procedural Fairness: The Negotiation Process
“A court reviewing a proposed settlement must pay close attention to the negotiating process, to ensure that the settlement resulted from ‘arms-length negotiations and that
plaintiffs' counsel have possessed the experience and ability,
and have engaged in the discovery, necessary to effective
representation of the class's interests.” ’ D'Amato, 236 F.3d
at 85 (quoting Weinberger, 698 F.2d at 74). This inquiry into a settlement's procedural fairness helps to ensure that the
settlement is not the product of collusion. Evidence of armslength negotiation between experienced counsel that have
engaged in meaningful discovery may give rise to a presumption of fairness. Wal-Mart, 396 F.3d at 117 (citation
omitted).
*7 In evaluating a settlement's procedural fairness, the
Second Circuit has noted that that “a court-appointed mediator's involvement in pre-certification settlement negotiations helps to ensure that the proceedings were free of collusion and undue pressure.” D'Amato, 236 F.3d at 85 (citing
County of Suffolk v. Long Island Lighting, 907 F.2d 1295,
1323 (2d Cir.1990)). Courts in this District have also commented on the procedural safeguards inherent in cases subject to the PSLRA, wherein the lawyers are not “mere entrepreneurs acting on behalf of purely nominal plaintiffs,” but
are “selected by court-appointed Lead Plaintiffs who are
substantial and sophisticated institutional investors with access to independent legal and financial specialists and a
huge stake in the litigation.” In re Global Crossing Sec. &
ERISA Litig., 225 F.R.D. 436, 462 (S.D.N.Y.2004).
This Settlement is the product of seven months of intense
arms-length negotiations, overseen and assisted by a courtappointed special master, between major financial entities,
both of whom are represented by experienced, highly regarded counsel. Lead Plaintiff, the Minnesota State Board of
Investment (“MSBI”), “manages the investment of retirement fund assets of the Minnesota State Retirement System,
Teachers Retirement Association, and the Public Employees
Retirement Association, as well as idle cash of other state
agencies,” with total assets exceeding $50 billion. Minnesota Office of the Legislative Auditor, Report Summary:
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Minnesota
State
Board
of
Investment,
http://
www.auditor.leg.state.mn.us/FAD/2006/f0604.htm
(released Feb. 15, 2006). Upon assigning MSBI lead
plaintiff status, this Court noted that MSBI had sustained an
estimated loss of $249 million, thus had the largest financial
stake in the litigation. See In re AOL Time Warner, 2003
FN8
WL 102806, at *2.
Lead Plaintiff's public mission, financial experience, and vested interest in obtaining the best
terms for the Settlement Class reflect favorably on its selection of counsel here.
FN8. MSBI's loss was calculated on the basis of a
class period nearly two years shorter than the Class
Period ultimately defined in the Settlement. Accordingly, its loss is presumably greater than $249
million.
Indeed, Lead Plaintiff's Counsel, Heins, Mills & Olson,
PLC, is a respected class action litigator, with considerable
experience in major securities and antitrust class action lawsuits. See, e.g., In re Monosodium Glutamate Antitrust Litigation, MDL 00-1328 (D.Minn.); In re Broadcom Corp. Sec.
Litig., SA CV 01-0275 (C.D.Cal.). Lead Plaintiff's Counsel
has garnered judicial praise for its representation in previous
actions, and has continued to show its client commitment
and exceptional lawyering in this case. On the other side of
the table, AOLTW's counsel, Cravath, Swaine & Moore
LLP (“Cravath”) is generally regarded as one of the country's premier law firms. Cravath has extensive experience in
the defense of major class action lawsuits and has vigorously defended Plaintiffs' allegations throughout this litigation. At the fairness hearing, counsel for both parties noted
their continuing disagreement about Plaintiffs' allegations.
With the mediation of Special Master Wachter, however,
both parties concluded that the Settlement was the best and
most efficient outcome for their clients in light of the costs
of litigation and mutability of applicable legal standards.
*8 Special Master Wachter assumed his role during the
early stages of discovery, overseeing the terms of the discovery process before playing a vital role in the settlement
negotiations between the parties. Special Master Wachter
fulfilled his assignment with considerable skill and diligence, remaining in close contact with both parties and mediating dozens of face-to-face and remote meetings between
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them over the course of seven months. Special Master
Wachter's oversight of the process lends considerable support to the Court's finding of procedural fairness.
In light of the substantial evidence that settlement negotiations were conducted at arms-length without the slightest
hint of collusion, the Court credits the Settlement with a
presumption of fairness. This presumption is supported by
the fairness of the Settlement terms.
D. Substantive Fairness: The Settlement Terms
In evaluating the fairness, reasonableness, and adequacy of
a settlement, the court is primarily concerned with the
“substantive terms of the settlement compared to the likely
result of a trial.” Malchman v. Davis, 706 F.2d 426, 433 (2d
Cir.1983) (citations omitted). In order to make this evaluation, courts in this Circuit have consistently employed the
Grinnell factors:
(1) the complexity, expense and likely duration of the litigation;
(2) the reaction of the class to the settlement;
(3) the stage of the proceedings and the amount of discovery
completed;
(4) the risks of establishing liability;
(5) the risks of establishing damages;
(6) the risks of maintaining the class action through the trial;
(7) the ability of the defendants to withstand a greater judgment;
(8) the range of reasonableness of the settlement fund in
light of the best possible recovery;
(9) the range of reasonableness of the settlement fund to a
possible recovery in light of all the attendant risks of litigation.
Wal-Mart, 396 F.3d at 117 (quoting Grinnell, 495 F.2d at
463 (citations omitted)).
1. Complexity, Expense and Likely Duration of the Litigation
Due to its notorious complexity, securities class action litigation is often resolved by settlement, which circumvents the
difficulty and uncertainty inherent in long, costly trials. See,
e .g., Hicks v. Stanley, No. 01 Civ. 10071, 2005 WL
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2757792, at *6 (S.D.N.Y. Oct. 24, 2005); In re American
Bank Note Holographics, Inc., 127 F.Supp.2d 418, 424
(S.D.N.Y.2001); In re Sumitomo Copper Litig., 189 F.R.D.
274, 281 (S.D.N.Y.1999). This notoriety is amply illustrated
by the instant case, which is particularly conducive to settlement.
Plaintiffs allege wrongdoing by one of the largest companies in the world, during the largest corporate merger in history. Plaintiffs' allegations span more than three and a half
years and implicate financial statements filed over fifteen
consecutive quarters. Plaintiffs point to hundreds of fraudulent transactions carried out over multiple years, employing
diverse accounting techniques, and often including multiple,
interrelated revenue components. These sophisticated and
complex transactions shared just one common characteristic: their allegedly inappropriate inflation of revenue. There
is no question that the presentation of these transactions, and
the conflicting interpretations which they would be subject
to, would stretch the patience, attention, and understanding
of even the most exemplary jury.
*9 Since the denial of Defendants' motions to dismiss and
the commencement of formal discovery, Plaintiffs have
pored over millions of documents, employed nine experts,
added six defendants, and laid the groundwork for dozens of
depositions. (Heins Decl. ¶¶ 4, 7, 70, 77.) The breadth of resources dedicated to the prosecution of this lawsuit reflects
the complexity of the issues involved and the expenses that
lie ahead. Shortly after the denial of their motions to dismiss, Defendants initiated an extensive round of deposition
and document requests and negotiated with Plaintiffs over
the scope of discovery. Defendants continue to deny liability and have been subject to only limited criminal prosecution for their alleged wrongdoing. Defense counsel's vigorous defense of this lawsuit indicates Defendants' continued
willingness to defend the allegations in the absence of the
Settlement.
In addition to the complex issues of fact involved in this
case, the legal requirements for recovery under the securities
laws present considerable challenges, particularly with respect to loss causation and the calculation of damages.
These challenges are exacerbated here, where a number of
controlling decisions have recently shed new light on the
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standard for loss causation. See, e .g., Dura Pharms., 544
U.S. at 336; Lentell v. Merrill Lynch & Co., Inc., 396 F.3d
161, 173 (2d Cir.2005). If Defendants' pending motion for
summary judgment on the issue of loss causation did not
prove dispositive, it would continue to be the subject of profound dispute throughout the litigation.

at 86-87 (eighteen objectors out of 27,883 notices); Hicks,
2005 WL 2757792, at *6 (three objectors out of approximately 100,000 potential members of the class); In re WorldCom, Inc. Sec. Litig., 388 F.Supp.2d 319, 337-338
(S.D.N.Y.2005) (seven objectors out of 4,000,000 potential
class members and 830,000 claimants).

In the absence of the Settlement, this litigation could very
well last for several more years. The parties have not yet
finished discovery. At a minimum, months of depositions
would precede trial. A presumably lengthy trial would then
be followed by years of inevitable appeals. Each step of the
way, expenses would continue to accumulate, further decreasing the funds available to Class Members. Conversely,
the $2.65 billion Settlement under consideration here
“results in a substantial and tangible present recovery,
without the attendant risk and delay of trial.” Maley v. Del
Global Techs. Corp., 186 F.Supp.2d 358, 362
(S.D.N.Y.2002).

FN9. Moreover, Plaintiffs argue that two of the
four objectors lack standing to object to the Settlement. The Court addresses all objections in considerably more detail below. See infra Part II.E.

After careful consideration of the circumstances of this litigation, the Court finds that a trial would be long, complex,
and costly. This factor strongly favors the Settlement.
2. Reaction of the Class to the Settlement
The reaction of the class is generally gauged by reference to
the extent of objection to the settlement. Courts in this Circuit have noted that “the lack of objections may well evidence the fairness of the Settlement.” In re American Bank
Note Holographics, 127 F.Supp.2d at 425. Courts have also
commented favorably on settlements that are not contested
by institutional investors and class representatives. In re
NASDAQ Market-Makers Antitrust Litig., 187 F.R.D. 465,
479 (S.D.N.Y.1998).
*10 Here, the Settlement Administrator mailed over 4.7 million Notice Packages to putative Class Members and has received an estimated 600,000 proofs of claim. Only four such
individuals filed an objection to any aspect of the Settlement, and just two dispute the reasonableness of the SettleFN9
ment Fund.
Further, not a single institutional Class
FN10
Member objected to the Settlement.
The relative lack
of dissent here compares favorably with settlements previously approved in this District. See, e.g., D'Amato, 236 F.3d

FN10. One institutional investor seeks to intervene
in order to file an objection, see infra Part II.E.1,
but by exercising its right to opt out of the Class,
that entity is protected from the binding legal effect
of this Settlement.
The Settlement Administrator also noted that 10,082 persons and entities filed valid requests for exclusion from the
Class. (Forrest Decl. ¶ 3, Feb. 21, 2006.) Although a large
number at first glance, these opt-outs amount to less than
FN11
0.2% of the 4.7 million putative Class Members.
Comparably small percentages of opt-outs have favored settlement in the past. See In re Sumitomo, 189 F.R.D. at 281
(finding that fewer than 1% of class members requesting exclusion “strongly favor[ed] approval of the proposed settlement [ ]”). The small number of objections and low percentage of opt-outs here strongly favor the Settlement.
FN11. Additionally, as opt-outs were not required
to submit transactional information in order to file
a valid request for exclusion, it is impossible to ascertain what percentage of the opt-outs would have
had valid claims to the Settlement.
3. Stage of Proceedings and Amount of Discovery Completed
Courts have approved settlements at all stages of the proceedings. The relevant inquiry for this factor is whether the
plaintiffs have obtained a sufficient understanding of the
case to gauge the strengths and weaknesses of their claims
and the adequacy of the settlement. The parties need not
“have engaged in extensive discovery” as long as “they have
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engaged in sufficient investigation of the facts to enable the
Court to ‘intelligently make ... an appraisal’ of the settlement.” In re Austrian & German Holocaust Litig., 80
F.Supp.2d 164, 176 (S.D.N.Y.2000) (quoting Plummer v.
Chemical Bank, 668 F.2d 654, 660 (2d Cir.1982)); see also
Maley, 186 F.Supp.2d at 363; In re American Bank Note
Holographics, 127 F.Supp.2d at 425-26.

the Supreme Court's admonition not to “decide the merits of
the case or resolve unsettled legal questions.” Carson v.
American Brands, Inc., 450 U.S. 79, 88 n. 14 (1981).
Rather, “the Court need only assess the risks of litigation
against the certainty of recovery under the proposed settlement.” In re Global Crossing, 225 F.R.D. at 459 (citing In
re Holocaust Litig., 80 F.Supp.2d at 177).

At the time of the Stipulation of Settlement, this litigation
had reached an advanced stage of discovery. Even prior to
formal discovery, Plaintiffs reviewed the relevant public
facts pertaining to this litigation, with their review culminating in the 300 page Amended Complaint. Upon commencing formal discovery, Plaintiffs reviewed over 15 million
documents, consulted with nine different economic and accounting experts, briefed numerous motions, and laid the
foundation for hundreds of depositions. Although the final
stages of discovery, including depositions, were not yet
complete, it is not certain that Plaintiffs would have been
able to maintain this action long enough to reach that stage
of discovery. Defendants' motion for summary judgment
was pending before the Court, and presented a difficult
question that, if decided in favor of Defendants, may have
resulted in dismissal of the lawsuit. The thorough briefing of
this and other motions prior to settlement supplemented
Plaintiffs' consideration of the strengths of their claims and
the defenses they were likely to face at trial.

The difficulty of establishing liability is a common risk of
securities litigation. Maley, 186 F.Supp.2d at 364. In this
case, Plaintiffs were not only challenged to establish a valid
theory of loss causation, see supra Parts I.B & II.D.1, they
also faced the risk of being unable to establish scienter for a
number of the defendants. In its consideration of Defendants' motions to dismiss, the Court closely reviewed
Plaintiffs' allegations of scienter, dismissing claims against
several individual defendants while finding other allegations
adequate to avoid dismissal. See In re AOL Time Warner,
381 F.Supp.2d at 219-31. Of course, avoiding dismissal at
the pleading stage does not guarantee that scienter will be
adequately proven at trial.

*11 Although discovery had not been completed prior to the
Settlement, Plaintiffs had conducted meaningful pre-trial
discovery and had engaged in sufficient trial preparation to
appraise their likelihood of success. Accordingly, the third
Grinnell factor also weighs in favor of the Settlement.
4. Risks of Class Prevailing (Establishing Liability and
Damages, and of Maintaining the Class through Trial)
One of the Court's central inquiries when appraising a settlement is the likelihood that the class would prevail at trial in
the face of the risks presented by further litigation. Grinnell
specifically advises courts to consider the risks of establishing liability and damages, and of maintaining the class
through trial. 495 F.2d at 463. This inquiry requires courts
to consider legal theories and factual situations without the
benefit of a fully developed record, thus courts must heed

The risk of establishing damages here was equally daunting.
The decline in AOL and AOLTW stock prices spanned several years. Defendants argue that this decline was the result
of a number of factors-including the general decline in Internet stock values-unrelated to the allegations of fraud.
Plaintiffs hired a team of experts to estimate damages and
would likely face a conflicting panel of experts retained by
Defendants for trial. The risk of establishing damages would
be further exacerbated by the difficulty of educating the jury
on abstruse economic concepts necessary to the calculation
of damages.
Further, Plaintiffs would have faced a considerable challenge explaining the transactions underlying the alleged
fraud. The complexity and opacity of these transactions
would likely hinder Plaintiffs' ability to present the jury with
a coherent explanation of Defendants' misconduct. As their
expert, Professor John C. Coffee, Jr., noted, Plaintiffs faced
a serious issue “as to whether a jury could understand the
convoluted ‘round robin’ advertising games that had been
played” by Defendants. (Coffee Decl. ¶ 30, Dec. 2, 2005.)
*12 The Court certified this Class for settlement purposes
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only. Plaintiffs report that they had drafted a motion for
class certification prior to the Settlement and had fully anticipated that Defendants would oppose class certification as
vigorously as it had contested Plaintiffs' allegations and discovery requests. As such, even the process of class certification would have subjected Plaintiffs to considerably more
risk than the unopposed certification that was ordered for
the sole purpose of the Settlement.
In summary, the Grinnell “risk factors” also favor the Settlement.
5. Ability of Defendants to Withstand a Greater Judgment
This factor typically weighs in favor of settlement where a
greater judgment would put the defendant at risk of bankruptcy or other severe economic hardship. See, e.g., In re
Warner Comms. Sec. Litig., 618 F.Supp. 735, 746
(S.D.N.Y.1985). Here, AOLTW remains a solvent, highly
capitalized company, with assets greatly exceeding its $2.4
billion contribution to the Settlement. Neither party contends that Defendants are incapable of withstanding a greater judgment. However, the mere ability to withstand a greater judgment does not suggest that the Settlement is unfair.
See, e.g., D'Amato, 236 F.3d at 86; In re NASDAQ MarketMakers, 187 F.R.D. at 477-78. This factor must be weighed
in conjunction with all of the Grinnell factors; most notably
the risk of the class prevailing and the reasonableness of the
settlement fund.
6. Range of Reasonableness of the Settlement Fund
The final two Grinnell factors constitute an inquiry into the
settlement fund's range of reasonableness (1) in light of the
best possible recovery and (2) to a possible recovery in light
of all the attendant risks of litigation. 495 F.2d at 463.
Though courts are encouraged to consider the best possible
recovery, the range of reasonableness inquiry is tightly
bound to the risks of litigation, which have been developed
in greater detail above. See supra Part II.D.4. As such, the
following discussion must be tempered by the Court's earlier
finding that continued litigation would proceed with a high
degree of risk.
Plaintiffs have not provided a specific estimate of the total
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damages sustained by the Class, in large part, no doubt, due
to the difficulty of distinguishing the decline in share price
attributable to fraud from the decline attributable to general
market forces. In light of the steep decline during the Class
Period and the Settlement's estimated recovery per share,
however, it seems clear that Class Members will not recover
their entire loss. This consideration alone does not undermine my finding that the $2.65 billion Settlement Fund is
reasonable in light of the difficulty of establishing damages
here. “[T]he settlement amount's ratio to the maximum potential recovery need not be the sole, or even the dominant,
consideration when assessing the settlement's fairness.” In
re Global Crossing, 225 F.R.D. at 460-61. Indeed, damages
are of such a speculative and contested nature here that the
ratio of the settlement amount to a hypothetical maximum
recovery would not be dispositive of the Settlement's fairness.
*13 Not only do the parties dispute the amount of damages
sustained by the Class, they continue to dispute the very existence of damages. In light of this fundamental disagreement, the $2.65 billion Settlement secured by Plaintiffs is all
the more impressive. Plaintiffs have secured a substantial,
immediate recovery for the Plaintiff Class that ranks among
the five largest securities settlements in history (Coffee Decl. ¶ 2), and is the second largest settlement ever reached
FN12
with an issuer of securities. (Heins Decl. ¶ 83.)
In addition, the Settlement Fund is currently in escrow, earning
approximately $303,000 a day for the Class. In this sense,
the benefit of the Settlement will not only be realized far
earlier than a hypothetical post-trial recovery, but dates back
to October 7, 2005, when the funds were deposited in the
escrow account. The concrete benefits of this Settlement
outweigh the possibility of a higher recovery after trial. Under the circumstances of this case, the Settlement Fund is
within the range of reasonableness.
FN12. In the early stages of this litigation, legal experts estimated “a payout of $1 billion” in the event
of a settlement. (Heins Decl. Ex. 40.) Though this
figure represents an estimated settlement amount
rather than a full recovery, it provides some indication of the legal community's expectations. The
Settlement reached here far exceeds those pro-
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gnostications.
After carefully considering the Grinnell factors, most of
which weigh in favor of the Settlement, I find the substantive terms of the Settlement fair, reasonable, and adequate.
E. Objections
The Court received a handful of objections to the Settlement
FN13
prior to the deadline.
I will address each objection in
the context of the aspect of the Settlement that is disputed.
FN13. Several of the persons objecting to the Settlement also object to Class Counsel's application
for attorney's fees. The Court reserves judgment on
the issue of attorney's fees at this time and will address the objections to fees in a separate ruling.
1. Stichting's Objection to the Settlement's Handling of the
DOJ and SEC Funds
Stichting Pensioenfonds ABP (“Stichting”) filed a motion to
intervene, objecting to the Settlement's handling of funds set
aside by AOLTW subsequent to the Company's settlements
FN14
with the DOJ and SEC.
Stichting's objection to the
Settlement's inclusion of the DOJ funds and AOLTW's decision to use its “best efforts” to include the SEC funds are
without merit. Because the right of intervention is inessential to my disposition of Stichting's objection, the validity of
its intervention is assumed for the purpose of this
Opinion.FN15
FN14. Stichting is a putative Class Member but has
chosen to opt out of the instant Settlement, hence
the necessity of its motion to intervene. Stichting
has filed a separate lawsuit, which is pending in
this Court.
FN15. Stichting's right of intervention is by no
means assured under the circumstances of this
case. I am particularly troubled by the objector's argument that its intervention in this dispute is
timely. Though Stichting filed its motion on the
January 9, 2006 deadline for objections, it made no
attempt to alert the Court to its objection at the preliminary fairness hearing on September 28, 2004,
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or at any time prior to January 9, 2006. By the time
Stichting objected, the Settlement Administrator
had mailed millions of Notice Packages and hundreds of thousands of putative Class Members had
filed claims. If Stichting's requested relief were
granted, these costs would be duplicated by a
second round of Notice.
Although Stichting waited until the last possible
minute to bring their objection to the Court's attention, the exhibits to its motion indicate that Stichting was aware of the content of its objection well
before the preliminary fairness hearing. (Kairis Decl. Ex. L; Letter from John C. Kairis to Samuel D.
Heins and Peter T. Barbur (Aug. 17, 2005).) At that
hearing, the Court heard argument from individuals
objecting to certain conditions of the Notice, and,
where appropriate, suggested that the Plaintiffs
modify their proposal. Stichting's grievance is precisely the type of objection that would have been
beneficially brought to the Court's attention at the
preliminary fairness hearing. See Manual for Complex Litigation (Third) § 30.41, at 265 (2000)
(“The court may want to hear not only from counsel but also from named plaintiffs, from other
parties, and from attorneys who did not participate
in the negotiations.”).
Stichting requests that the Court strike the terms of the Settlement that refer to the DOJ and SEC funds, order that
those funds be distributed pro rata to all aggrieved shareholders regardless of their participation in the instant Settlement, and order that a modified Notice and Plan of Allocation be published and distributed. Because the DOJ and SEC
funds were established under different conditions and the
Settlement handles the funds dissimilarly, each fund will be
considered in turn.
i. The DOJ Funds
Prior to the instant Settlement, AOLTW entered into a Deferred Prosecution Agreement with the DOJ (the “DPA”). In
accordance with the DPA, AOLTW agreed to pay $150 million into a “fund to be established under its direction and
control to be used for either the settlement of shareholder
securities law litigation or for purposes of any compensation
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fund” related to the transactions underlying the DPA. (Karis
Decl. Ex. C; United States v. America Online, Inc., No. 1:04
M 1133, at ¶ 9 (E.D.Va. Dec. 14, 2004) (emphasis added).)
Stichting argues that the inclusion of the DOJ funds in the
Settlement will preclude them from obtaining their pro rata
share of the money provided by the DPA, thus unfairly benefiting the Settlement claimants to the detriment of shareholders who have opted out of the Settlement. (Stichting
Obj. 23.)
*14 Stichting's objection to the Settlement's inclusion of the
DOJ funds is undermined by the DOJ's directions for the
distribution of those funds. Under the DPA, the DOJ funds
are put under AOLTW's “direction and control” for “the settlement of shareholder securities law litigation.” In its discretion, AOLTW has chosen to distribute those funds by
means of the primary class action Settlement, benefiting
hundreds of thousands of aggrieved shareholders and eliminating the costs associated with a separate distribution
mechanism. Stichting's protestations notwithstanding, the
DPA does not expressly indicate that the funds must be distributed pro rata to all harmed investors. Prior to filing their
objection, Stichting wrote a letter to the DOJ, submitting
their concern to that agency. (Kairis Decl. Ex. M; Letter
from John C. Kairis to Paul J. McNulty, Esq., U.S. Dep't of
Justice (Dec. 16, 2005).) There is no record of a reply.
Without some indication that AOLTW's distribution of the
funds is contrary to the Company's agreement with the DOJ,
the Court will not disturb an agreement within the jurisdiction of another federal district court by reading conditions
absent from the DPA into that agreement.
Stichting has not demonstrated that the Settlement's inclusion of the DOJ funds was improper. Consequently, the Settlement terms including those funds need not be stricken,
nor must Plaintiffs distribute a modified Notice and Plan of
Allocation on that basis.
ii. The SEC Funds
Following an SEC investigation into AOL's allegedly fraudulent accounting and Time Warner's alleged violation of a
cease-and-desist order, AOLTW entered into an agreement
with the SEC. Under the terms of a consensual judgment,
AOLTW agreed to pay “$300 million in civil penalties,
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which the Commission will request be distributed to harmed
investors.” (Kairis Decl. Ex. F; SEC Litigation Release No.
2215 (March 21, 2005).)
In all of the materials announcing and describing the Settlement, the parties have referred to a $2.65 billion Settlement
Fund. The $2 .65 billion figure does not include the SEC
funds. The first mention of the SEC funds is on page six of
the sixteen-page Notice. The Notice states that the SEC has
not determined how those funds will be distributed, but that
AOLTW has requested that the SEC make those funds, or a
portion thereof, available for distribution with the Settlement. The settling parties have twice updated the Settlement
website to indicate that the SEC has not made a final decision regarding those funds. In short, the Settlement does
not include the SEC funds. Consequently, the Court will not
require the parties to remove wholly aspirational language
regarding the mechanism by which those funds may be distributed.
Furthermore, intermittent references to the SEC funds make
neither the Notice nor the Plan of Allocation defective. Each
of the Notice's references to the SEC funds is accompanied
by a disclosure that those funds are not a part of the Settlement, but that AOLTW will make its best efforts to distribute those funds, or a portion thereof, through the class action
mechanism. All estimates of per share recovery clearly indicate that the recovery is based on the $2 .65 billion figure,
which does not include the SEC funds. Providing a second
set of figures including the SEC funds in the estimated per
share recovery would not only be misleading, but potentially inaccurate, because there is no indication of whether
the SEC will elect to distribute none of the SEC funds, all of
the SEC funds, or a portion thereof, through the Settlement.
It cannot be said that the Notice fails to fairly apprise the
putative Class Members of the terms of the
Settlement.FN16 To the contrary, the Notice explains the
status of the SEC funds as clearly and simply as possible in
light of the SEC's indecision with respect to how those
funds will be distributed.
FN16. See infra Part II.E.4 for an elaboration on
the relevant standards for settlement notice.
*15 Along these lines, the Plan of Allocation never men-
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tions the amount of money that will be distributed. It merely
states that the “Settlement monies will be distributed on a
pro rata basis” under the terms of the Plan. (Plan of Allocation 1.) Stichting fails to explain how the Plan of Allocation
would need to be altered to incorporate the greater amount
of Settlement monies. If the SEC consented to distributing
the $300 million via the Settlement, that money would
simply be added to the $2.65 billion Settlement Fund
already being distributed. Each claimant's pro rata share
would net a greater per share recovery, but the Plan of Allocation itself would not require modification.
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Courts routinely approve settlements over conclusory objections. See, e.g., In re Prudential Sec. Inc., Ltd. P'Ships Litig., MDL No. 1005, 1995 WL 798907, at *13 (S.D.N.Y.
Nov. 20, 1995); Saylor v. Bastedo, 594 F.Supp. 371, 373-74
(S.D.N.Y.1984). Neither Heyburn's nor Keffer's objection
provides a legal or factual basis for the alleged insufficiency
of the Settlement, nor do they consider the legal or factual
context in which the Settlement was reached. Consequently,
the objectors' unsupported allegations of unreasonableness
do not alter my appraisal of the Settlement's fairness.
3. Objection to Lead Plaintiff's Adequacy of Representation

In short, references to SEC funds that are not included in the
Settlement amount, but that AOLTW will make its “best efforts” to distribute through the class action mechanism do
not make the Stipulation of Settlement, Notice, or Plan of
Allocation defective. Stichting's objection is overruled.
2. Objections to the Reasonableness of the Settlement
Two individuals filed formal objections to the reasonableness of the Settlement. Margaret M. Keffer (“Keffer”) argues that the Settlement provides inadequate compensation
for her loss, suggesting instead that a settlement leading to
the recovery of one-third of her losses might be adequate.
Paul Heyburn (“Heyburn”) argues that, considering the serious allegations against Defendants, the estimated recovery
per share simply does not provide a substantial
benefit.FN17
FN17. Plaintiffs argue that Heyburn does not have
standing to object to the Settlement. Indeed, the
transaction records attached to Heyburn's objection
indicate that he profited from his AOL investment.
(Heyburn Obj. Ex 1.) Consequently, he does not
have a claim under the Plan of Allocation, which
limits recovery to those shareholders that suffered a
loss. Without an injury, Heyburn does not have
standing to object. New York v. Reebok Int'l Ltd.,
96 F .3d 44, 47 (2d Cir.1996). Nevertheless, in order to dispel any perceived unreasonableness of the
Settlement, I will briefly address Heyburn's concerns regarding the reasonableness of the Settlement and adequacy of representation. See infra Part
II.E.3.

Heyburn also questions the adequacy of representation. He
argues that Lead Plaintiff has failed to adequately protect
the interests of Class Members by neglecting to analyze
whether “certain class members in certain states would fare
better than in others” on the basis of state securities laws.
(Heyburn Obj. ¶ 3.) This objection is without merit.
Heyburn overlooks the provisions of the Securities Litigation Uniform Standards Act of 1998 (“SLUSA”). SLUSA
amended the federal securities laws to preempt state securitFN18
ies laws in certain class actions.
In relevant part,
SLUSA directs that:
FN18. As the Supreme Court recently noted,
SLUSA amends the Securities Act of 1933 (“1933
Act”) and the Securities Exchange Act of 1934
(“1934 Act”) “in substantially similar ways.” Merrill Lynch, Pierce, Fenner & Smith, Inc. v.
Dabit,__ U.S. __, __ S.Ct. __, No. 04-1371, 2006
WL 694137, at *7 n. 6 (March 21, 2006). Plaintiffs
claims are almost evenly divided between the 1933
Act and the 1934 Act. For ease of reference to the
Supreme Court's analysis in Dabit, I will quote the
amendments to the 1934 Act.
No covered class action based upon the statutory or common law of any State or subdivision thereof may be maintained in any State or Federal Court by any private party alleging*16 (A) a misrepresentation or omission of a material fact in
connection with the purchase or sale of a covered security;
or

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Slip Copy
Slip Copy, 2006 WL 903236 (S.D.N.Y.)
(Cite as: Slip Copy)

(B) that the defendant used or employed any manipulative
or deceptive device or contrivance in connection with the
purchase or sale of a covered security.
FN19

15 U.S.C. § 78bb(f)(1).

FN19. The analogous provision in the 1933 Act is
found at 15 U.S.C. § 77p(b).
FN20
Because the instant action is a “covered class action,”
alleging materially false and misleading statements or omissions of material fact (Second Am. Compl. ¶¶ 240-432) in
connection with the purchase or sale of “covered securFN21
it[ies],”
claims under state securities laws are preempted. Consequently, Lead Plaintiff had no duty to consider,
and in fact was prohibited from considering, state securities
laws in the context of this class action. See Dabit, 2006 WL
694137, at *9; see also Lander v. Hartford Life & Annuity
Ins. Co., 251 F.3d 101, 108-10 (2d Cir.2001) (reaching the
same conclusion in the context of the 1933 Act). As such,
Heyburn's objection to the adequacy of Lead Plaintiff's representation is overruled.
FN20. SLUSA defines a “covered class action” as:
any single lawsuit in which ... damages are sought
on behalf of more than 50 persons or prospective
class members, and questions of law or fact common to those persons or members of the prospective class ... predominate over any questions affecting only individual persons or members....
15 U.S.C. § 78bb(f)(5)(B). The instant class action
clearly falls within this definition.
FN21. “A ‘covered security’ is one traded nationally and listed on a regulated national exchange.”
Dabit, 2006 WL 694137, at *7 & n. 9 (citing 15
U.S.C. §§ 78bb(f)(5)(E) & 77r(b)). Both AOL
(prior to the merger) and AOLTW stock traded on
the New York Stock Exchange during the Class
Period.
4. Objection to the Notice
“[T]he adequacy of a settlement notice in a class action under either the Due Process Clause or the Federal Rules is
measured by reasonableness.” Wal-Mart, 396 F.3d at
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113-14 (citations omitted). Reasonableness refers to the understanding of the average class member; “the settlement
notice must ‘fairly apprise the prospective members of the
class of the terms of the proposed settlement and of the options which are open to them in connection with the proceedings.” ’ Id. at 114 (quoting Weinberger, 698 F.2d at
70).
Cynthia R. Levin Moulton (“Moulton”) objects to the Class
Definition contained in the Notice, arguing that it “is defective and fails to satisfy the minimal requirements of due process” because the definition “only includes those security
owners ‘who were injured thereby,” ’ and the “class notice
provides nothing by way of guidance concerning what it
means to be injured thereby.” (Moulton Obj. 2.) Moulton
proceeds to describe a number of hypothetical situations in
which the “injured thereby” definition may be unclear, as
when a putative Class Member realizes gains offsetting her
losses or has divergent results stemming from the ownership
of distinct investment vehicles.
Moulton made an almost identical objection to the WorldCom settlement approved in this District just six months
ago. In that case, Moulton argued that the class definition,
which contained a similar “injured thereby” clause, “might
be confusing to a person who had isolated losses but net
gains from securities purchased during the Class Period, or
who faced divergent results from purchases of different
types of securities.” In re WorldCom, 388 F.Supp.2d at 340.
Judge Cote's well-reasoned analysis of Moulton's objection
in that case applies equally here:
A purchaser of [AOLTW] securities who believed that she
had a legally cognizable injury attributable to those purchases would have been on notice that she was included in
the Class. It is sufficient that the Class Definition gave putative Class Members who believed they had colorable
claims arising from purchases of [AOLTW] securities
enough information to alert them that they needed to opt out
of the Class if they wished to pursue their claims separately.
*17 In re WorldCom, 388 F.Supp.2d at 340-41. Furthermore, the Plan of Allocation provides instructions for the
calculation of recovery in many of the allegedly problematic
scenarios proposed by Moulton. As in WorldCom,
Moulton's objection is overruled.
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5. Objection to the Plan of Allocation
A plan of allocation is evaluated by the same standards applied to the settlement as a whole: fairness, reasonableness,
and adequacy. See Maley, 186 F.Supp.2d at 367 (citations
omitted). “An allocation formula need only have a reasonable, rational basis, particularly if recommended by
‘experienced and competent’ class counsel.” Id. (citations
omitted). Despite the existence of one objection here, the
Plan of Allocation readily satisfies these standards.
I have already commented on Lead Plaintiff's Counsel's experience and competency. See supra Part II.C. Lead
Plaintiff's Counsel prepared the Plan of Allocation in consultation with Scott D. Hakala, Ph.D., CPA (“Hakala”), an
economics expert who has prepared court-approved plans of
allocation in over a dozen securities settlements across the
nation. (Hakala Decl. ¶ 1, Jan. 25, 2006.) Hakala designed
the Plan of Allocation to provide recovery to damaged investors on a pro rata basis according to their recognized
claims of damages. The Plan of Allocation presents clearly
defined formulas for calculating claims by reference to a
schedule with measures of artificial inflation for all relevant
time periods and types of securities. Plans of allocation similarly calculating claims according to inflationary loss have
recently been approved as a reasonable approach to the calculation of damages. See Maley, 186 F.Supp.2d at 367; In re
Lucent Techs., Inc., Sec. Litig., 307 F.Supp.2d 633, 649
(D.N.J.2004).
In his declaration, Hakala explains the methodology used to
prepare the Plan of Allocation and asserts that the Plan is
“fair and reasonable from an economic perspective.”
(Hakala Decl. ¶ 28.) While the estimates of damages and
methodologies used to produce the Plan are necessarily
complex due to the various types of securities involved in
the AOLTW merger, the Court agrees with Hakala's assessment.
Pat L. Canada (“Canada”) objects to the Plan of Allocation
to the extent that it provides for the calculation of damages
by the first-in/first-out accounting method (“FIFO”), rather
than the last-in/first-out method (“LIFO”). Canada argues
that courts prefer LIFO and only reluctantly permit the use
of FIFO, thus the Plan of Allocation should be modified to
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calculate damages using LIFO.

FN22

FN22. In addition to their substantive disagreement
with Canada's objection, Plaintiffs attack the objection on two procedural grounds. First, they argue
that Canada does not have standing, because he did
not submit adequate proof of his membership in the
Class. Indeed, Canada's non-notarized certification
that he purchased 200 shares of AOL stock is not a
valid proof of purchase. Second, they argue that
Canada's lawyer, Nicholas M. Fausto, Esq.
(“Fausto”), is in the practice of submitting “canned
objections,” thus the Court should be wary of his
objection. On this latter point too, Plaintiffs may be
correct.
Much of the language in Fausto's brief attacking
the use of FIFO is taken directly from Judge
Schiendlin's opinion in In re eSpeed, Inc. Sec. Litig., 232 F.R.D. 95 (S.D.N.Y.2005). Despite the fact
that it is the most comprehensive authority from
this District supporting his argument, Fausto fails
to cite the case, choosing instead to lift whole sentences from that opinion without attribution. Compare Canada Obj. 7-8, with In re eSpeed, 232
F.R.D. at 101-02 & nn. 35-36. None of his arguments are original, nor are they made in the context
of the specific factual circumstances of this case.
Although I am wary of the Canada objection, I will
briefly address the thrust of its argument.
In the context of a securities class action, FIFO and LIFO
refer to methods used for matching purchases and sales of
stock during the class period in order to measure a class
member's damages. Under FIFO, a class member's damages
are calculated by matching her first purchases during the
class period with her first sales during the class period. Under LIFO, a class member's damages are calculated by
matching the class member's last purchases during the class
period with the first sales made during the period. Calculating recovery by means of these different methods can affect
the measure of a class members' injury. Depending on the
trajectory of a stock's percentage of artificial inflation and
the sale of shares during the class period, use of FIFO may
result in damages where LIFO would not, and vice versa.
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*18 The method used to match purchases and sales when
calculating damages in a securities action has only recently
been the subject of judicial scrutiny and has more commonly arisen in the context of a court's assignment of lead
plaintiff status. In this District, both FIFO and LIFO have
been used to calculate the financial stake of movants for
lead plaintiff status in securities class actions. Compare In
re Veeco Instruments Inc. Sec. Litig., 233 F.R.D. 330, 333
(S.D.N.Y.2005) (concluding that FIFO is “the appropriate
methodology ... for the purpose of considering the financial
stake of the movant for lead plaintiff status”), with In re eSpeed, Inc. Sec. Litig., 232 F.R.D. 95, 100-02
(S.D.N.Y.2005) (concluding that lead plaintiff movant's
“loss as calculated by the [movant] demonstrates why FIFO
(as applied by the [movant] ) is inferior to LIFO”). Determining the method of analysis is especially important in the
context of lead plaintiff selection because prospective lead
plaintiffs may manipulate their analysis in order to inflate
their measure of damages, giving them an advantage over
movants that calculate damages according to a different
FN23
methodology.
FN23. The method of analysis was not contested
during the selection of lead plaintiff in this case.
Without any objection, FIFO was used to calculate
the damages in movants' applications for lead
plaintiff. (Crawford Aff. Ex. B, Oct. 15, 2002.)
Furthermore, the more than half million claimants
to this Settlement have submitted their claims on
the basis of the Plan of Allocation as presented
here.
The LIFO/FIFO debate has not arisen in the context of a
FN24
plan of allocation anywhere in this Circuit,
and
Canada's conclusory objection fails to raise the slightest inference of how the Plan of Allocation's use of FIFO is unfair
here. Cf. In re eSpeed, 232 F.R.D. at 101 (finding FIFO unfair in movant's application for lead plaintiff status in light
of the movant's specific, manipulative application of FIFO
in that case). Nor can Canada explain how the method of
analysis would affect his recovery, as he claims to have
made only a single purchase of stock and LIFO/FIFO is necessarily concerned with the matching of multiple stock purchases. Here, the Plan of Allocation is careful to limit a
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claimant's recovery to shares sold at a loss. Moreover,
Plaintiff's economic expert affirms that “the overall effect of
using the LIFO method instead of FIFO is not significant in
this case.” (Hakala Decl. ¶ 27.) Ultimately, there is no evidence that the method of analysis used in this case would resFN25
ult in an unfair distribution of the Settlement Fund.
FN24. One court in this District recently approved
a Plan of Allocation using LIFO, but did not elaborate on the choice of methodology, nor is their
any evidence that the method of analysis was contested in that case. See SEC v. Bear, Stearns & Co.
Inc ., No. 03 Civ. 2937, 2005 WL 217018, at *7
(S.D.N.Y. Jan. 31, 2005). The unelaborated use of
LIFO in one case does not compel the use of that
method of analysis in all cases. Both Hakala and
the Settlement Administrator affirm that FIFO has
been used in the great majority of the plans of allocation that they have prepared and administrated
in the past. (Hakala Decl. ¶ 22; Forrest Decl. ¶ 12.)
FN25. This Opinion should not be read as an unconditional endorsement of FIFO as the method for
matching purchases and sales for the calculation of
damages in securities fraud litigation. Rather, the
insignificance of the methodology applied in this
case makes it counter-productive to require
Plaintiffs to revise the Plan of Allocation and reinitiate the Notice period in order to calculate damages according to LIFO.
In light of overwhelming support for the Plan of Allocation
by nearly all of the estimated 600,000 claimants to the Settlement, and the insignificance of the method of matching
sales with purchases in the context of this case, I find the
Plan of Allocation fair, reasonable, and adequate.
III. Conclusion
For the foregoing reasons, Lead Plaintiff's petition for approval of the Settlement and Plan of Allocation is granted.
A separate opinion establishing attorney's fees and expenses
will follow.
SO ORDERED.
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United States District Court, E.D. New York.
In re: ARAKIS ENERGY CORPORATION SECURITIES
LITIGATION
No. 95 CV 3431(ARR).
Oct. 31, 2001.
David Brower, Wolf Haldenstein Adler Freeman & Herz
LLP, for the Plaintiffs.
Joseph H. Weiss, Weiss & Yourman, New York, NY, for
the Plaintiffs.
Gary E. Cantor, Berger & Montague, Philadelphia, PA, for
the Plaintiffs.
Richard Bemporad, Lowey Dannenberg Bemporad &
Selinger, P.C., White Plains, NY, for the Plaintiffs.
Mario Aieta, Aieta & Greco, New York, NY, for the Defendants.
Kenneth Sagat, D'Amato & Lynch, New York, NY, for the
Defendants.
OPINION AND ORDER
ROSS, J.
*1 By order dated October 25, 2001, this Court adopted as
its opinion the August 17, 2001 Report and Recommendation of the Honorable Cheryl L. Pollak, United States Magistrate Judge, pursuant to 28 U.S.C. § 636(b)(1). A clerical
error caused the wrong version of the Report and Recommendation to be docketed. By this order, the Court substitutes the appended correct version of the Report and Recommendation for the previously docketed version, and adopts it
as the opinion of the Court pursuant to 28 U.S.C. §
636(b)(1) nunc pro tunc as of October 25, 2001.
SO ORDERED.
REPORT AND RECOMMENDATION
POLLAK, Magistrate J.
Plaintiffs commenced this action in August 1995 with the
filing of approximately 22 separate putative class actions in
this Court and in other federal district courts, alleging that
the defendant Arakis Energy Corporation (“Arakis”) and individual executives within the corporation had violated Sec-
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tions 10(b) and 20(a) of the Securities Exchange Act of
1934, 15 U.S.C. §§ 78(j) et seq., and Rule 10b-5 promulgated thereunder by the Securities and Exchange Commission, by engaging in a scheme to deceive investors in Arakis
stock through the public dissemination of misrepresentations concerning, among other things, an alleged financing
agreement between Arakis and Arab Group International
(“AGI”) that would provide $750 million toward a project
permitting Arakis to drill for oil and construct a pipeline
from the Sudan to the Red Sea. Pursuant to a transfer order
dated March 7, 1996, the Judicial Panel for Multidistrict Litigation (“MDL”) transferred all of the related Arakis securities actions to this court. The parties stipulated to the certification of the action as a class action, and the district court
certified an additional class, both of which are referred to in
this Report and Recommendation as “the class.” The district
FN1
court appointed Co-Lead Counsel
as Class Counsel.
FN1. Co-Lead Counsel includes the firms of
Lowey, Dannenberg, Bemporad & Selinger, P.C.;
Wolf, Haldenstein, Adler, Freeman & Herz, LLP;
Berger & Montague, P.C.; and Weiss & Yourman.
Over a period of more than five years, plaintiffs' counsel
conducted an investigation relating to the claims alleged in
the complaint and the defenses asserted thereto. Concurrent
with the investigation and in preparation for trial, plaintiffs'
counsel and defendants' counsel participated in settlement
negotiations, both informal and before the undersigned.
After extensive negotiations, the parties reached a settlement agreement and a Proposed Order of Preliminary Approval and Procedures For Final Approval of Settlement
was submitted to the district court for approval on May 22,
2000. On August 16, 2000, the Order of Preliminary Approval and Procedures For Final Approval of Settlement
was approved by the district court. Pursuant to the settlement, plaintiffs' attorneys made a motion for attorney's fees
and expenses totaling one third of the settlement amount.
This motion was referred to the undersigned to prepare a
Report and Recommendation.
FACTUAL BACKGROUND
Arakis was incorporated in 1986 under the laws of the
province of British Columbia, Canada, and, during all times
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relevant to this class action, maintained its corporate
headquarters in Vancouver, British Columbia, Canada. (Pls.'
Second Consolidated Am. Compl. (“2nd Am. Compl.”) ¶
14). In August 1993, State Petroleum, a British Columbia
Corporation, entered into an agreement with the Sudanese
government that gave State Petroleum and Arakis the right
to explore for oil in the Sudan and to develop oil and gas reFN2
serves in certain areas. (Id. ¶¶ 40-41). Since Arakis
lacked sufficient funds to meet the terms of the agreement
which required the Arakis/State Petroleum joint venture to
spend a minimum of $30 million in 1995 and $150 million
in 1996 on the Sudan project, Arakis entered into an agreement with AGI regarding a prospective financing of $750
million for the project. (Id. ¶¶ 42, 48-61).
FN2. In 1994, Arakis acquired State Petroleum.
(2nd Am.Compl.¶ 45).
*2 The class in this litigation consists of all purchasers of
Arakis common stock traded on the National Association of
Securities Dealers' Automated Quotation System
(“NASDAQ”), all purchasers of publicly traded call options
on Arakis stock, and sellers of publicly traded put options
on Arakis stock, during the period between July 6, 1995 and
August 21, 1995, who were damaged as a result of the defendants' alleged misrepresentations. (Joint Aff. of Pls.' CoLead Counsel (“Joint Aff.”) ¶ 12). The class claims that it
was harmed by the alleged misrepresentations of Arakis and
the individually named defendants concerning this purported $750 million financing agreement between Arakis and
AGI. Specifically, on July 6, 1995, Arakis issued a press release stating that it had entered into a contract with AGI for
the purpose of financing the company's Sudan project, and
that Prince Sultan Bin Saud Abdullab Al Saud (“Prince Sultan”) had joined AGI's Board of Directors. (2nd
Am.Compl.¶¶ 70-72). The press release further represented
that of the total of $750 million to be provided by AGI,
$345 million would be paid to Arakis as part of a private
placement of 23 million Arakis common shares to be delivered in a series of payments between July 27, 1995 and
September 15, 1995. (Id. ¶ 71). Plaintiffs allege that, contrary to the implication of the press release, Arakis failed to
disclose that pursuant to the contract with AGI, only $40
million was to be paid in cash; the third and fourth pay-
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ments in the series were to be paid for in “ ‘equipment” ’
and “ ‘cash or kind.” ’ (Id. ¶ 78). There were additional alleged misrepresentations in the press release regarding,
among other things, a $405 million letter of credit. (Id.)
Shares of Arakis common stock rose by $1.50 per share following the announcement on July 6, 1995, and rose $2 3/8
per share, nearly 15%, to $19 1/2 over a two day period immediately after the financing deal with AGI was publicly
FN3
announced. (Id. ¶ 77).
FN3. This Court notes that although plaintiffs
claim that the stock rose $2 3/8 per share over the
two day period from July 6 to July 7, 1995 (Joint
Aff. ¶ 15), it appears from the figures listed in the
complaint that the stock actually rose $2 5/8 during
that period. (2nd Am.Compl.¶ 77).
Plaintiffs allege that throughout the class period, defendants
continued to make misrepresentations regarding the $345
million financing in a Proxy Statement filed on July 28,
1995 and in various statements to the public and to the Vancouver Stock Exchange (“VSE”). (Id. ¶¶ 94-96, 110, 113).
Defendants also allegedly made a serious of misrepresentations regarding Prince Sultan and other AGI investors. (Id.
¶¶ 101-103). However, beginning on or about August 3,
1995, rumors began circulating about Prince Sultan, and a
number of securities analysts questioned whether Prince
Sultan was actually related to the powerful and wealthy
Saudi ruling or royal families. (Id. ¶¶ 102, 121). The August
21, 1995 issue of Barron's reported that, according to a U.S.
State Department Official, the Prince supposedly involved
in AGI “is not well-to-do. He is one of 10,000 princes there,
and he is not a man of consequence.” (Id. ¶ 121, Ex. 36).
The Barron's article also reported that according to the same
U.S. State Department Official, AGI “does not appear to exist, but rather seems to be a new name for this particular development project. We question whether this is a real investment and are concerned because there seem to be a lot of
U.S. investors with money in this company.” (Id.) The price
of Arakis stock began to decline based on this information.
(Joint Aff. ¶ 17). Plaintiffs allege that in response to these
comments, Arakis issued a series of misleading statements
indicating that there were “ ‘some very heavy hitters” ’ in
the AGI group. (2nd Am.Compl.¶ 108, Ex. 28).
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*3 On Monday, August 21, 1995, Dow Jones News reported
that “there is no backing for the project from the Saudi royal
family” and that the description that Arakis had given of
Prince Sultan's position in the Saudi royal family was
“genealogically inaccurate.” (Id. ¶¶ 122-23, Ex. 37). On that
day, Arakis stock closed at $13.50, down $4.50 from the
close of the prior day of trading, August 18, 1995. (Id. ¶
124). On August 22, 1995, Arakis issued a press release
stating that the VSE had approved the transaction with AGI,
and disclosed for the first time that only $40 million of the
total of $345 million in financing from AGI would be in
cash. (Id. ¶ 125). At mid-day on August 22, 1995, the NASDAQ and the VSE halted trading in Arakis stock, which
was trading at $11 7/8 per share at the time. (Id. ¶¶
128-131). Arakis delisted its shares from the VSE on August 23, 1995, and NASDAQ trading did not resume until
September 22, 1995. (Id. ¶¶ 132-136, 140). Although Arakis
thereafter attempted to obtain other financing for the Sudan
Project, it was unsuccessful and ultimately lost 75% of its
ownership in the project to a consortium of investors. (Id. ¶¶
147-152).
In August 1995, approximately 22 separate putative class
action complaints were filed in multiple districts across the
country, alleging substantially identical claims against Arakis. Pursuant to an order dated March 7, 1996, the Judicial
Panel for Multidistrict Litigation transferred all of the related Arakis securities actions to the Eastern District of New
York. (Joint Aff. ¶ 22). A class of Arakis stock holders was
certified on October 17, 1995, and on April 23, 1999, following a contested motion, a class consisting of option holders was also certified by the court. (Id. at ¶ 24). Co-Lead
Counsel were thereafter certified as Class Counsel. (Id. ¶
25).
On April 4, 1996, plaintiffs filed an Amended Consolidated
Complaint, and on August 23, 1996, defendants moved to
dismiss the Amended Consolidated Complaint, arguing that
plaintiffs had failed to allege fraud with sufficient particularity. (Id. ¶ 26). The district court granted defendants' motion to dismiss on November 26, 1996, but allowed the
plaintiffs to file a revised complaint. (Id.) The plaintiffs
filed an 85-page Second Consolidated Amended Complaint
on January 15, 1997, and defendants' motion to dismiss that
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complaint was thereafter denied on February 20, 1998. (Id. ¶
27). Defendants also filed a separate motion to stay discovery pending the decision on the motion to dismiss.
Early in the litigation, the plaintiffs retained John C. Hammerslough, a damages consultant, to provide an estimate of
class-wide damages. (Id. ¶ 35). Mr. Hammerslough's preliminary estimate, which was prepared without the benefit
of actual NASDAQ trading records, placed class-wide damages at approximately $190 million, based on an assumption
that the “true value” of Arakis common stock was less than
$6.00 a share throughout the class period. (Id.) However, the
use of this $6.00 figure was seen by plaintiffs' counsel as
overly-aggressive because it reflected post-class period information that could not be relied upon to set a reasonable
“true value” for the shares within the class period. (Id.) As
the litigation progressed and additional trading information
became available, Mr. Hammerslough was able to refine his
estimates. (Id. ¶ 37). Based on the last reported price of Arakis shares before the halt in trading-$11 7/8 per share-Mr.
Hammerslough estimated gross class wide damages to be
$114,400,000.00. (Id.) He also calculated the profits realized by class members through the sale of Arakis securities
during the class period to be approximately $8,000,000.00,
yielding net damages of $106,400,000.00. (Id.)
*4 A second damages expert retained by plaintiffs, Philadelphia Investment Banking Company (“PIBC”), used a
statistical “decline curve” methodology to test Mr. Hammerslough's conclusions, producing an estimate of gross
class wide damages at approximately $84,800,000.00. (Id. ¶
38). PBIC also calculated profits realized by class members
from the sale of Arakis stock during the class period to be
approximately $25,300,000.00, yielding net damages for the
class of $59,500,000.00. (Id.) These calculations made by
the damages experts reflect the assumption that plaintiffs
would have been successful on behalf of the entire class in
recovering all market losses for the entire class period based
on every allegation in the Complaint. (Id. ¶ 40).
Apart from researching and briefing the contested motion to
certify the options class and the two motions to dismiss and
stay discovery, plaintiffs' counsel have been involved in extensive discovery during the more than five years of litigation on this matter in preparation for trial. Plaintiffs' invest-
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igation has included, inter alia, service of subpoenas upon
various financial publications and news publications that issued articles or reports on Arakis; review of the responsive
documents; review of the National Association of Securities
Dealers investigatory file created in connection with the decision to halt trading of Arakis stock on the NASDAQ; and
the examination of thousands of documents produced by securities and oil industries analysts and brokerage firms that
issued reports on Arakis or held positions in Arakis securities. (Id. ¶ 30). Furthermore, due to the fact that Arakis is a
Canadian corporation and was listed on the VSE during the
class period, plaintiffs' counsel were required to undertake
research into Canadian law, draft letters rogatory, and work
with Canadian counsel to obtain documents and to depose
Canadian witnesses relevant to this action. (Id.) In addition
to the numerous discovery disputes presented to this Court,
a hearing before the Supreme Court of British Columbia
was required before obtaining an order permitting the disFN4
covery sought in Canada. (Id.)
Not only were the motions to compel contested by defendants but by third parties
as well. (Id. ¶ 33).
FN4. Among other things, issues arose relating to
attorney-client privilege, work product, common
interest privilege and the production of trading records of defendants' offshore companies. (Id.)
Settlement negotiations between the parties continued
throughout the discovery process. The issue of settlement
was addressed by this Court at the initial conference and
preliminary discussions were held even prior to the briefing
of the second motion to dismiss. (Id. ¶ 41). Then, following
the district court's denial of the defendants' second motion to
dismiss, this Court held several sessions of supervised settlement negotiations. (Id. ¶ 43). Prior to these court-supervised settlement negotiations, Arakis had offered
plaintiffs $4,000,000.00 to settle the action, asserting that
Arakis was in poor financial condition at the time, did not
have sufficient cash to pay a substantial settlement and continue as a going concern, and did not at the time have insurance coverage for a suit of this kind. (Id. ¶ 42). Upon learning that Arakis had obtained D & O insurance coverage for
these claims, plaintiffs rejected this offer and requested a
sum in the high eight figures. (Id. ¶ 43). When defendants
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refused to offer greater than $4,000,000.00, an impasse occurred in the negotiations. (Id.)
*5 However, following a new round of discovery and informal settlement negotiations, the parties reached a tentative settlement of approximately $19 million. (Id. ¶ 45). Before the settlement was finalized, the plaintiffs discovered
that defendant Alexander, in his role as controller of a number of off-shore accounts, along with several other of the individual defendants, had sold Arakis common stock during
the class period. (Id. ¶ 46). This revelation, which was contrary to prior representations by the defendants that none of
them had sold during the class period, prompted plaintiffs to
seek additional information prior to proceeding with the settlement. (Id.) Additional discovery into these trades was
sought by plaintiffs, including the letters rogatory and litigation before the Canadian courts to obtain records from a Canadian brokerage firm and Alexander's personal attorney regarding the various controlled transactions executed by Alexander. (Id.) Following several more months of negotiations, the parties reached a final settlement amount of
$24,000,000.00, to be placed in a reversionary fund, with
the amount remaining after the payment of claims, fees, and
expenses to revert to the defendant. (Id.) Additional negotiations were conducted, including consultation with the
parties' damages experts, in an effort to determine the proper
method for allocating the settlement fund among the various
types of class members. (Id. ¶ 47). On August 16, 2000, the
district court approved the Revised Proposed Order of Preliminary Approval and Procedures For Final Approval of
Settlement. (Id. ¶ 52). Notice was thereafter disseminated to
the class members in accordance with the Preliminary Approval Order. (Id. ¶¶ 54-62).
In the Settlement Agreement, plaintiffs' counsel notified the
class members that counsel would be making an application
to the court for attorneys' fees and reimbursement of expenses incurred in the pursuit of this litigation of up to onethird of the settlement as compensation for their representation of the class. The class was notified that it could object
to the amount of attorneys' fees requested. As of the date of
the Joint Affidavit, November 30, 2000, no objections to the
fee request had been received. (Joint Aff. ¶ 111). At this
time, plaintiffs' counsel requests $7,259,052.02 in fees. (Pls.'
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Supp. Report With Respect To The Joint Petition For An
Award of Attorneys' Fees And Reimbursement Of Litigation And Administration Expenses (“Pls.' Supplemental Report”) at ¶ 65). This request represents a multiplier of 1.43
on the plaintiffs' counsel's lodestar of $5,052,602.70. (Id. at
Ex. F). Plaintiffs' counsel have also requested reimbursement for expenses in the amount of $740,947.98, including
copying expenses, transcript printing, expert fees, and
claims administration costs. (Id. at ¶¶ 4-7). The request for
fees and expenses therefore totals $8 million or 1/3 of the
total settlement amount of $24,000,000.00.
*6 As of January 30, 2001, the claims administrator for the
settlement has received a total of 4,411 claims from members of the class, and the administrator has preliminarily determined that 3,277 claims are eligible to receive payment in
the settlement. (Pls.' Pre-Hearing Status Report at 2-3).
Since the date for filing claims has now passed, the total
“recognized loss,” defined in the Stipulation of Settlement
to be the amount claimed from the settlement fund (Stip. of
Settlement at 21-27), is currently $7,200,471.94, based on
the 3,277 claims determined to be preliminarily eligible, and
on the aggregate purchase of 10,536,936 shares. (Id. at 3).
DISCUSSION
Plaintiffs' counsel request an award of attorneys' fees in the
amount of $7,259,052.02, and expenses in the amount of
$740,947.98. This represents one third of the settlement
amount, and is based on a multiplier of 1.43 on counsels'
lodestar. Counsel argue that this amount is warranted based
on the risk involved in the litigation, the complexity of the
litigation, the size of the recovery, the experience and ability
of counsel, and the fees granted in similar securities class
action litigations.
A. The Second Circuit Has Held that the Choice Between
the Application of the Percentage of Recovery Analysis or
the Lodestar Analysis is Within the Discretion of the District
Court
Plaintiffs' counsel argue that, in the Eastern District of New
York, an attorneys' fee award in litigation where a common
fund is created, such as here, should be based upon a percentage of the recovery. (Mem. of Law in Support of Pls.'
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Application For An Award of Attorneys' Fees And Reimbursement of Litigation And Administration Expenses
(“Pls.' Mem. of Law”), at 4). However, in Goldberger v. Integrated Resources, Inc., the Second Circuit held that it is
within the discretion of the district court to determine
whether to apply a “percentage of recovery” analysis, or a
lodestar analysis. 209 F.3d 43, 50 (2d Cir.2000).
The Second Circuit has long held that a party that has secured a benefit on behalf of a class of people is entitled to
recover its costs, including reasonable attorneys' fees, from
the common fund created as part of the settlement agreement. See Savoie v. Merchants Bank, 166 F.3d 456, 460 (2d
Cir.1999) (“Savoie II” ) (citing Savoie v. Merchants Bank,
84 F.3d 52, 56 (2d Cir.1996) (“Savoie I” )). This doctrine,
known as the “common fund doctrine,” In re Fine Host
Corp. Sec. Litig., No. 97 CV 2619, 2000 WL 33116538, at
*
1 (D.Conn. Nov. 8, 2000), is designed to prevent the unjust
enrichment of class members who benefit from a lawsuit
without paying for its costs. See Boeing Co. v. Van Gemert,
444 U.S. 472, 478 (1980).
Historically, fees in common fund cases in this country were
calculated based on a percentage of the fund. In re Crazy
Eddie Sec. Litig., 824 F.Supp. 320, 325 (E.D.N.Y.1993); see
also Cent. R.R. & Banking Co. v. Pettus, 113 U.S. 116
(1885) (applying percentage of recovery method). In the
1970s, an alternate method to calculating attorneys' fees in
common fund cases, the “lodestar” method, was devised as
a response to perceived problems with the percentage apFN5
proach.
See, e.g., City of Detroit v. Grinnell Corp., 495
F.2d 448, 468-74 (2d Cir.1974) (“Grinnell I” ) and City of
Detroit v. Grinnell Corp., 560 F.2d 1093, 1098-1100 (2d
Cir.1977) (“Grinnell II” ); see also Lindy Bros. Builders,
Inc. v. Am. Radiator & Standard Sanitary Corp., 487 F.2d
161 (3d Cir.1973). Under the lodestar approach, the court
first calculates a lodestar by multiplying the number of
hours reasonably devoted to the case, times a reasonable
hourly rate. Savoie II, 166 F.3d at 460; In re Crazy Eddie
Sec. Litig., 824 F.Supp. at 325. The resulting “lodestar” is
then adjusted by applying a multiplier to reflect such factors
as “the risk of litigation, the complexity of the issues, and
the skill of the attorneys.” Savoie II, 166 F.3d at 460
(citation omitted); see also Goldberger v. Integrated Res.,
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Inc., 209 F.3d at 47. In Grinnell I and II, the Second Circuit
reasoned that the mathematical computation of the lodestar
was “the only legitimate starting point for analysis,” Grinnell I, 495 F.2d at 471, and directed the district court to
“begin its inquiry ... by first calculating the basic value of
appellee's services,” recommending that “district courts
should place primary reliance on the value of the time actually expended by fee applicants as determined by normal
billing rates.” Grinnell II, 560 F.2d at 1098-99. However,
district courts applying the lodestar method discovered that
it encouraged plaintiffs' lawyers “to run up the number of
hours for which they could be paid,” created a disincentive
to early settlements, and resulted in a waste of judicial resources as the courts were forced to review every item
billed. Goldberger v. Integrated Res., Inc., 209 F.3d at
48-49.
FN5. One such problem with the percentage method, as the Second Circuit has noted, was that in applying such a method, a court ran the risk of creating a “ ‘windfall’ for attorneys that bore no relationship to ‘the actual effort made by the attorney
to benefit the class.” ’ In re Fine Host Corp. Sec.
*
Litig., 2000 WL 33116538, at 1 n. 2 (quoting City
of Detroit v. Grinnell Corp., 560 F.2d 1093, 1099
(2d Cir.1977)). Indeed, many of the cases routinely
awarded fees ranging from 20% to 30% percent of
the award, leading the Second Circuit to comment
that the approach was yielding a “golden harvest of
fees' for counsel which was unjustified and resulted
in the class receiving too little in terms of the
award. See City of Detroit v. Grinnell Corp., 495
F.2d 448, 468-469 (2d Cir.1974).
*7 Thereafter, the Supreme Court in Blum v. Stenson resurrected the viability of the percentage-of-the fund method by
noting, in dicta, that “under the ‘common fund doctrine’ ... a
reasonable fee is based on a percentage of the fund bestowed on the class.” 465 U.S. 886, 900 n. 16 (1984); see
also In re Fine Host Corp. Sec. Litig., 2000 WL 33116538,
*
at 2 (noting that the Third Circuit repudiated its earlier endorsement of the lodestar method in Lindy Bros., and returned to a percentage of the fund analysis). A Third Circuit
Task Force, convened in the mid-1980s by Chief Judge
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Aldisert, the author of the seminal Lindy Bros. decision
which developed the lodestar analysis, rejected the lodestar
approach and recommended a return to a percentage of the
fund calculation, noting that the lodestar method
“unnecessarily overtaxed the judicial system, created an illusory sense of mathematical precision leading to disparate
results, was easily manipulated by judges, and created disincentives to an early settlement.” In re Crazy Eddie Sec. Litig., 824 F.Supp. at 325 (citing Court Awarded Attorney
Fees: Report of the Third Circuit Task Force, 108 F.R.D.
237, 246-49 (1985) (“Third Circuit Task Force”)).
While many of the circuits across the nation settled on the
percentage of recovery method in common fund cases, the
courts within the Second Circuit exhibited uncertainty
throughout the 1990s as to which method, lodestar or percentage of recovery, was preferred. Compare In re Union
Carbide Corp. Consumer Prods. Bus. Sec. Litig., 724
F.Supp. 160, 166 (S.D.N.Y.1989) (stating that the lodestar
method “is not an ideal way to fix fees”), with Wallace v.
Fox, 7 F.Supp.2d 132, 138-39 (D.Conn.1998) (finding lodestar approach still required in Second Circuit despite the Supreme Court's statement in Blum ). As at least one court in
the Second Circuit has noted, however, the definite trend
within the circuit since the late 1980s was toward the use of
the percentage of recovery method. See In re Crazy Eddie
Sec. Litig., 824 F.Supp. at 325-26 (citations omitted). As
that same court further noted, and as plaintiffs' counsel have
noted (Pls.' Mem. of Law at 4), consistent with this “trend,”
the Eastern District of New York adopted the “Civil Justice
Expense and Delay Reduction Plan” on December 17, 1991,
which provided that “attorneys' fees in common fund cases
in which significant attorney time has been expended shall
be based on a percentage of the recovery,” with time records
to be submitted (similar to the lodestar process) to serve as a
guideline in setting the percentage recovery. In re Crazy Eddie Sec. Litig., 824 F.Supp. at 326 (citing the Civil Justice
Expense & Delay Reduction Plan § V(A)(2)).
Although the Eastern District Plan has since expired, see In
Re Medical X-Ray Film Antitrust Litig., No. 93 CV 5904,
*
1998 WL 661515, at 6 (E.D.N.Y. Aug. 7, 1998), the
Second Circuit has now made clear that it is within the discretion of district courts in this circuit to determine which
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method to use in setting the attorneys' fees in common fund
cases. See Goldberger v. Integrated Res., Inc., 209 F.3d at
50. In Goldberger v. Integrated Resources, Inc., a securities
class action stemming from the Drexel, Burnham, Lambert/
Michael Milken securities fraud cases of the 1980s,
plaintiffs' counsel sought 25% of the $54 million recovery.
The district judge declined to award that amount, instead
awarding 4% of the recovery, based on a lodestar of counsel's hours. Counsel appealed, claiming that application of
the lodestar method, rather than percentage of the fund, was
an error by the district court. Id. at 44-45. On appeal, the
Second Circuit rejected counsel's argument “to ‘junk’ the
lodestar altogether,” holding that “either the lodestar or percentage of the recovery methods may properly be used to
calculate fees in common fund cases, and that the district
court did not abuse its discretion in choosing the lodestar in
this case.” Id. at 45, 50. The court noted that this holding
was consistent with the earlier Grinnell opinions which suggested the use of a lodestar analysis, because “[t]he express
goal of the Grinnell opinions was to prevent unwarranted
windfalls for attorneys [and] [s]o long as that object is
achieved, we see no need to compel district courts to undertake the ‘cumbersome, enervating, and often surrealistic
process' of lodestar computation.” Id. at 49-50 (quoting Savoie II, 166 F.3d at 461 n. 4, and citing Grinnell II, 560 F.2d
at 1098-1099, and Grinnell I, 495 F.2d at 469-71). The court
also noted that “the lodestar remains useful as a baseline
even if the percentage method is eventually chosen.” Id. at
50. Perhaps most importantly, the Court of Appeals stressed
the fact that fees awarded “may not exceed what is
‘reasonable’ under the circumstances,” id. at 47 (citation
omitted), and noted that although either option, lodestar or
percentage of recovery, is available to the district court in
setting attorneys' fees, the same criteria should guide a court
in applying either method:
*8 [N]o matter which method is chosen, district courts
should continue to be guided by the traditional criteria in determining a reasonable common fund fee, including: “(1)
the time and labor expended by counsel; (2) the magnitude
and complexities of the litigation; (3) the risk of the litigation ...; (4) the quality of representation; (5) the requested
fee in relation to the settlement; and (6) public policy considerations.”
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Id. at 50 (quoting In re Union Carbide Corp. Consumer
Prods. Bus. Sec. Litig., 724 F.Supp. at 166 (summarizing the
Grinnell opinions)).
B. The Trend in the Second Circuit Has Been Toward Using
The Percentage Of Fund Method in Common Fund Cases,
and Away From Use of a Benchmark
Although the Second Circuit has left it to the discretion of
the district courts to decide the method to use for setting
fees in common fund cases, more recent cases have indicated that the “use [of] the percentage method is consistent
with the trend in the Circuit.” In re Dreyfus Aggressive
Growth Mut. Fund Litig., No. 98 CV 4318, 2001 WL
*
709262, at 4 (S.D.N.Y. June 22, 2001) (citing In re Am.
Bank Note Holographics, Inc., 127 F.Supp.2d 418, 431
(S.D.N.Y.2001) (noting that “[a]lthough the law in this Circuit has not been uniform, the trend of the district courts in
this Circuit is to use the percentage of the fund approach to
FN6
calculate attorneys' fees”) (citations omitted).
FN6. Congress has also suggested that the percentage of fund method is the correct route to follow.
In enacting the Private Securities Litigation Reform Act, Congress provided that “Total attorneys'
fees and expenses awarded by the court to counsel
for the plaintiff class shall not exceed a reasonable
percentage of the amount of any damages and prejudgment interest actually paid to the class.” 15
U.S.C. § 78u-4(a)(6). Though the Act is not applicable to this action because it does not apply to
cases commenced before and pending as of the effective date of the Act, December 22, 1995, this
Congressional Statement represents strong evidence of the growing trend of a return to use of the
percentage method.
In urging this Court to apply the percentage method to determine the appropriate amount of fees to be awarded in this
case, plaintiffs' counsel argue that 30% is a proper benchmark for percentage fee awards. (Pls.' Mem. at 18-19)
(citing, inter alia, In re Baldwin-United Corp. Single Premium Deferred Annuities Litig., MDL 581(CLB), M-21-35
(CLB), slip op. at 10-11 (S.D.N.Y. Sept. 4, 1990) and In Re
Activision Sec. Litig., 723 F.Supp. 1373, 1378
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(N.D.Cal.1989)). While these district court decisions may
contain suggestions for determining a benchmark, this circuit has indicated that “[w]e are nonetheless disturbed by
the essential notion of a benchmark,” and has rejected the
notion of beginning a common fund attorneys' fees analysis
with even a 25% benchmark, noting that “even a theoretical
construct as flexible as a ‘benchmark’ seems to offer an all
too tempting substitute for the searching assessment that
should properly be performed in each case.” Goldberger v.
Integrated Res., Inc., 209 F.3d at 51-52. Although recognizing that district courts have “apparently eased into a practice
of ‘systematically’ awarding fees in the 25% range,
‘regardless of type of case, benefits to the class, numbers of
hours billed, size of fund, size of plaintiff class, or any other
relevant factor,” ’ the court in Goldberger expressed its concerns, stating: “we question whether a fully informed group
of plaintiffs able to negotiate collectively would routinely
agree to pay their lawyers a fee of 25% of a multi-million
dollar settlement.” Id. (citing the Third Circuit Task Force,
108 F.R.D. at 274 n. 32). The court further noted that
“[s]tarting an analysis with a benchmark could easily lead to
routine windfalls where the recovered fund runs into the
multi-millions” which would go against the goals the circuit
has noted since the Grinnell opinions. Id. at 52. In explaining its concerns, the court in Goldberger noted that the
“principal analytical flaw” in the argument in support of a
benchmark “lies in [the] assumption that there is a substantial contingency risk in every common fund case.” Id. Thus,
the court held that it “continue[s] to approach fee awards
‘with an eye to moderation.” ’ Id. at 53. (quoting Grinnell
II, 560 F.2d at 1099 (quoting Grinnell I, 495 F.2d at 470)).
*9 Plaintiffs' counsel cite numerous cases for the proposition that their request for fees in the amount of approximately 30% of the settlement fund is reasonable and presumptively proper. (Pls.' Mem. of Law at 17-20). However,
the cases upon which they rely pre-date the Goldberger
court's admonition that use of a benchmark is not warranted,
and that there must be a return to approaching fee awards
with an eye toward moderation. See, e.g., In re Spectrum
Info. Techs., Inc. Sec. Litig., No. 93 CV 2195, Final Order &
Judgment (E.D.N.Y. Feb. 28, 1997) (awarding 30% in fees);
In re Crazy Eddie Sec. Litig., 824 F.Supp. at 325-26
(awarding 34% of $42,000,000.00 fund in fees); In re Gulf
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Oil/Cities Serv. Tender Offer Litig., 142 F.R.D. 588, 597
(S.D.N.Y.1992) (awarding 30% in fees); Golden v. Shulman, [1988-1989 Transfer Binder], Fed. Sec. L. Rep. (CCH)
¶ 94,060 at 90,953 (E.D.N.Y. Sept. 30, 1988) (holding that
30% ”is well within the range of awards allowed by courts
in this circuit”). In fact, in the litany of decisions cited by
plaintiffs' counsel, consisting of over 30 decisions from
various courts in the Second Circuit, there are only three decisions written in the last five years in this circuit which allow a 30% award. Of these three decisions, none were decided after the Goldberger decision. (See Pls.' Mem. of Law
at 17-20 (citing In re Jennifer Convertibles Sec. Litig., No.
94 CV 5570, Order (E.D.N.Y. Nov. 20, 1998); In Re Spectrum Info. Techs., Inc. Sec. Litig., No. 93 CV 2195, Final
Order & Judgment; Kurzweil v. Philip Morris Cos., Inc.,
* *
No. 94 CV 2373, 1999 WL 1076105, at 1, 3 (S.D.N.Y.
Nov. 30, 1999)).
Contrary to plaintiffs' counsel's argument, the trend within
this circuit after Goldberger has been to award attorneys'
fees in amounts considerably, less than 30% of common
funds in securities class actions, even where there is a substantial contingency risk. See, e.g., In re Dreyfus Aggressive
*
Growth Mut. Fund Litig ., 2001 WL 709262, at 7
(awarding fees equal to 15% of the common fund); Varljen
v. H.J. Meyers & Co., Inc., No. 97 CV 6742, 2000 WL
*
1683656, at 5 (S.D.N.Y. Nov. 8, 2000) (awarding 20% of
the fund as fees in an action where there had been no trial
and not even full discovery); In re Am. Bank Note Holographics, Inc., 127 F.Supp.2d at 433 (rejecting a 30% claim
and awarding 25%, stating that counsel should be made to
bear some risk); cf., In re Blech Sec. Litig., Nos. 94 CV
*
7696, 95 CV 6422, 2000 WL 661680, at 5 (S.D.N.Y. May
19, 2000) (awarding 30%, but only where the 30% represented a negative multiplier of the lodestar); but see Steiner v.
*
Williams, No. 99 CV 10186, 2001 WL 604035, at 7
(S.D.N.Y. May 31, 2001) (awarding 30% because plaintiffs'
argument was “novel and risky” and because “counsel took
a tremendous risk that, in the end, nothing would be recovered”).
Plaintiffs' counsel argue that public policy is advanced when
there are substantial percentage fee awards in securities
class actions. Counsel note that private securities class ac-
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tions “provide ‘a most effective weapon in the enforcement’
of the securities laws and are ‘a necessary supplement to
[Securities and Exchange] Commission action.” ’ Bateman
Eichler, Hill Richards, Inc. v. Berner, 472 U.S. 299, 310
(1985) (quoting J.I. Case Co. v. Borak, 377 U.S. 426, 432
(1964)).
*10 One district court has noted that this argument is often
extended to suggest “that actions for violations of the securities law are often viable only through the economies of
scale of a class action, and that quality attorneys would not
assume the risks inherent in such actions absent the promise
of large returns.” In re Dreyfus Aggressive Growth Mut.
*
Fund Litig, 2001 WL 709262, at 4. The court, however,
then went on to refute what plaintiffs suggest is conventional wisdom, noting that it was “not persuaded that meritorious cases would go unlitigated or poorly litigated but for the
hope of a 30% fee.... What empirical data does exist indicates that all but a small percentage of class actions settle,
thereby guaranteeing counsel payment of fees and minimizing the risks associated with contingency fee litigations.” Id.
This statement by the court in In re Dreyfus Aggressive
Growth Mut. Fund Litig, is supported by a Congressional
finding that approximately 300 securities lawsuits are filed
each year, of which 93% are settled. Id. at n. 10 (citing
S.Rep. No. 104-98, at 9 (1995), reprinted in 1995
U.S.C.C.A.N. 679, 687). While these findings do not suggest that the pursuit of a securities class action is risk-free,
nor do they show that a given case may not be extremely
complex, the findings do show that the risks in taking on
meritorious cases may not be as prevalent as was once
thought, and as steep as plaintiffs' counsel might argue.
Therefore, the potential of a large payday guaranteed by a
high percentage benchmark may not be necessary in order to
persuade plaintiffs' attorneys to fulfill the public necessity of
bringing these class actions.
C. A 25% Fee Award Is Fair and Reasonable Given an Application of the Goldberger Criteria
Having considered plaintiffs' counsel's request for an award
of fees and expenses in the amount of $8 million, representing 33.3% of the total settlement, this Court does not feel
that such a request is reasonable, given an application of the
Goldberger criteria for determining a reasonable percentage
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fee to the facts before the Court, and the general trend in this
circuit away from large percentage awards.
Turning to the first Goldberger criterion, the time and labor
expended by counsel, this factor favors a sizeable fee award
here. Counsel claim to have expended over 13,000 hours on
this case, with a few members of co-lead counsel's firms
spending over 1000 hours on the case individually. (See
Compendium of Pls.' Counsel's Contemporaneous Time Records). Based upon a review of the affidavits and the supplemental report submitted by counsel, it appears that the total
FN7
hourly charges of all counsel is $5,052,602.70.
FN7. This represents the hours billed by 133 attorneys and 94 paralegals from 31 firms.
In analyzing the reasonableness of the hours expended, the
docket sheet for the case reflects 73 numbered entries. Of
the total 13,000 hours billed, it appears that plaintiffs seeks
approximately 563 hours in connection with the preparation
of pleadings in this action and in the related cases prior to
consolidation. Among other things, plaintiffs filed a complaint, an order to show cause requesting a temporary restraining order, a preliminary injunction and expedited discovery, a consolidated amended complaint combining 22
previously filed cases, a second amended complaint, a joint
status report, responses to defendants' two motions to dismiss, a motion for certification of an options class, a motion
for approval of the proposed settlement and various letters
to the court regarding a variety of issues. In addition, the attorneys appeared before this Court on at least three occasions to deal with discovery matters and settlement negotiations, and appeared for oral argument on several motions
before the district.
*11 Not reflected on the docket sheet, however, is the
amount of time spent by counsel on various discovery matters and factual and legal research. A review of counsel's
submissions suggests that plaintiffs' counsel expended hundreds of hours gathering the necessary discovery and conducting the necessary research to pursue these claims. As
noted above, the discovery in this case was complicated by
the need to obtain documents and depose witnesses in
Canada and the United Kingdom, requiring extensive research and litigation in this Court, as well as in the Canadian
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courts. Finally, counsel spent considerable time consulting
with the various damages experts in an effort to calculate a
reasonable estimate of losses suffered in order to further settlement negotiations.
Although the court, in analyzing the records, finds that the
FN8
amount of hours billed may be somewhat excessive,
the
parties have been through a nearly six year long process to
reach this settlement, and this Court finds that they deserve
to be properly compensated for their efforts.
FN8. See discussion infra at 30-31.
The second Goldberger criterion-the magnitude and complexities of the litigation-again speaks for a sizeable fee
award. This case involved over 25,000 potential class members. (Pls.' Pre-Hearing Status Report at 2). The magnitude
of the potential class is further evidenced by the fact that
prior to the consolidation, there were 22 separate actions
filed by shareholders throughout the United States and, as a
consequence, there are 31 law firms participating in this application for attorneys' fees. This case has also proven to be
extremely complex, as evidenced by the need for counsel to
conduct extensive discovery, including international discovery, in Canada, the Middle East, Sudan and the Channel Islands. The research performed in the preparation and service
of letters rogatory necessary in order to conduct discovery
of witnesses and obtain documents from the VSE in Canada
and the litigation relating to those letters rogatory were time
consuming and difficult. Similarly, there were numerous issues involved in plaintiffs' counsel's preparation to prove the
defendants' scienter as to the alleged violations of securities
laws, a key element in plaintiffs' case should the case have
gone to trial. Finally, negotiation of the settlement was also
a complicated process, requiring an analysis of the distribution of the funds to various categories of class members.
With respect to the third criterion-risk of success-the Goldberger court noted that “[w]e have historically labeled the
risk of success as ‘perhaps the foremost’ factor to be considered in determining whether to award an enhancement.”
Goldberger v. Integrated Res., Inc., 209 F.3d at 54 (quoting
Grinnell I, 495 F.2d at 471). Therefore, though the risk of
the litigation may nominally be listed as the “third” Goldberger criterion, the courts consider this factor to be the
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most important in determining the reasonableness of a fee
award. Given the facts of this litigation, it is clear that from
the beginning there were substantial risks involved this litigation. First, unlike the litigation in Goldberger, which was
preceded by a lengthy SEC investigation into the activities
of Drexel Burnham Lambert and Michael Milken, and by
guilty pleas to charges of securities fraud, there was no such
precedent here. Although the NASDAQ and British
Columbia Securities Commission (“BCSC”) instituted internal investigations into the Arakis matter, the NASDAQ
investigation ended quickly without any findings, and the
BCSC investigation ended in two separate consent decrees,
neither of which have had an impact on this case due to the
differences between the securities laws in the United States
and Canada. (Pls.' Mem. of Law at 37-8). Thus, plaintiffs'
counsel had to do most of the investigative ground work on
their own. Second, it was not until the lawsuit and settlement negotiations were well underway that defendants obtained insurance coverage for this action. Instead, when
plaintiffs' counsel initially agreed to pursue this case there
was the distinct possibility that Arakis would be unable to
offer the class a substantial settlement and the real risk that
Arakis would become insolvent during the litigation, leaving the class members, and therefore their counsel, without
any recovery. Not only did plaintiffs' counsel dedicate substantial attorneys' hours and incur over $400,000.00 in expenses on a wholly contingent basis, but also there were significant risks in plaintiffs' ability to prove scienter in the
face of defendants' vigorously advanced good faith defense
and contention that no significant amount of shares were
sold by defendants during the class period. (Joint Aff. ¶¶ 90,
96). Additional challenges to plaintiffs' recovery stemmed
from problems in establishing control person liability, causation and damages. (Id. ¶¶ 99, 101, 104).
*12 While this Court acknowledges that there were risks inherent in this litigation, there are countervailing considerations which serve to minimize the risk taken on by counsel.
First, although counsel was required to assume the laboring
oar in undertaking the investigation into the company's actions, there was substantial news coverage of the Arakis
situation in the financial press, possibly attributable to the
explosiveness of the situation in the Sudan and the dramatic
fluctuations in the price of Arakis stock. This press coverage
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undoubtedly aided counsel in their preparation for settlement negotiations, as evidenced by the time spent by counsel reviewing this coverage. (See Compendium of Pls.'
Counsel's Contemporaneous Time Records).
Second, this Court is mindful of the fact, noted supra, that
90% of these class action cases settle-a statistic noted by the
Goldberger court, 209 F.3d at 52, and further supported by
an empirical study published in the Stanford Law Review,
which notes that there appears to be no appreciable risk of
non-recovery in securities class actions, because “virtually
all cases are settled.” See Janet Cooper Alexander, Do the
Merits Matter? A Study of Settlements in Securities Class
Actions, 43 Stan. L.Rev. 497, 578 (1991). Given these statistics, the plaintiffs' counsel seemingly faced a one in ten
chance of not settling when they took on the case.
Further, while there were some complex discovery issues
and certainly contentious settlement negotiations involved
in the case, the case is significantly different from Levy v.
Southbrook, one of the two cases discussed in Steiner v.
*
Williams, 2001 WL 604035, at 7. There the corporation,
which was the beneficiary of a derivative action seeking the
recovery of short-swing profits, asserted a novel and risky
theory which the SEC refused to endorse, and which had
been rejected by all of the courts that had previously considered it, thus justifying a fee amounting to 30% of the
FN9
$20,000,000.00 total recovered by the corporation.
By
contrast, the claims asserted here are not uncommon in securities class actions which allege misrepresentations by executives of the defendant corporation; the main difference is
that the case involved complex foreign discovery issues.
Given the high likelihood of success in this action in the
form of a substantial settlement, despite the initial lack of
insurance on the part of Arakis and the existence of some
complex discovery, this Court does not find the risk to
plaintiffs' counsel, in undertaking the representation of the
plaintiff class in this action, to be substantial enough to warrant an extraordinary fee award based on risk. On the other
hand, because there was, as noted above, a certain degree of
risk involved, this Court does not find that a severe decrease
in the fee award is warranted. See Goldberger v. Integrated
Res., Inc., 209 F.3d 43 (allowing only a 4% fee as there was
very low risk).
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FN9. It is interesting to note that in the companion
class action, Steiner v. Williams, 2001 WL 604035,
*
at 3-6, the court denied the plaintiffs' counsel's request for 30% in fees in its entirety, noting that under the Goldberger analysis, counsel had failed to
establish that a substantial benefit was conferred on
the class by the settlement which did not involve
any payment for money.
*13 The fourth Goldberger criterion, the quality of representation, favors a sizeable fee award. This Court is familiar
with the collective experience of counsel, particularly CoLead counsel, through its review of the firm resumés
presented to the Court by counsel and, more importantly, is
familiar with the work performed on the case based on its
interaction with counsel during the discovery process as
well as settlement negotiations. (See App. to Joint Aff.).
This Court has no doubt that counsel are experienced in this
field and that they represented the class successfully. This is
further evidenced by the size of the recovery counsel were
able to obtain for the class. Even if one were to consider the
amount recovered relative to the largest reasonable estimate
of
damages
presented
by
plaintiffs'
experts-$106,400,000.00 which was suggested by John C. Hammerslough-- the settlement recovered nearly 23% of damages possibly provable at trial. As was noted, however, this
estimate is likely high and would only be recovered at trial
if the plaintiffs succeeded on all claims and on all theories
of recovery.
The fifth Goldberger criterion, the relation of the requested
fee to the settlement, speaks against awarding the one-third
of the settlement requested here as the fee. Given that the
trend in this circuit has been to move away from awards of
attorneys' fees equivalent to one-third of the common fund
in securities class actions except in extraordinary cases,
careful scrutiny of the fee relative to the settlement is warranted. As this is not an exceedingly extraordinary case, it is
not clear why a fee of this magnitude is warranted in light of
the trend within the circuit.
The sixth and final Goldberger criterion, public policy considerations, also favors a reduction in the amount of the fees
requested. The Court's chief concern is that the requested
fee is actually larger than the amount claimed from the fund
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by class members. As noted, the amount of actual claims
made on the reversionary fund to date in this action totals
$7,200,471.94. (Pls.' Pre-Hearing Status Report at 3). The
amount that plaintiffs' counsel have requested in fees and
expenses, $8,000,000.00, is larger than the amount claimed,
with the fees requested totaling $7,259,052.02 alone. (Pls.'
Supp. Report at 7).
Although the Supreme Court has held that an award of attorney's fees in a class action is to be based on the total fund
available to the class rather than the amount actually
claimed, the circuits are split on how to deal with the arguable necessity of a rational connection between the size of
the actual distribution to the class and the amount of requested attorneys' fees. See Boeing Co. v. Van Gemert, 444 U.S.
472 (1980). In arguing that the size of the actual distribution
should not be considered, plaintiffs' counsel cite Waters v.
Int'l Precious Metals Corp., 190 F.3d 1291 (11th Cir.1999),
cert. denied, 530 U.S. 1223 (2000), where the Eleventh Circuit upheld a fee award of approximately twice the amount
actually claimed by the class from the fund. Plaintiffs' counsel contend that Waters stands for the proposition that Boeing v. Van Gemert precludes the Court from comparing the
actual amount of claims made against the reversionary fund,
requiring consideration of the entire sum as the size of the
benefit conferred upon the class. (See Pls.' Supp. Report at
13). The court in Waters quoted the district court in noting
that in long litigations, such as this, the result will often be
that the fees requested are actually higher than the amount
claimed from the reversionary fund by the class, because “
‘after seven years the number of class members actually asserting claims will be significantly lower than the class
membership.” ’ Waters v. Int'l Precious Metals Corp., 190
F.3d at 1295.
*14 While the Eleventh Circuit is likely correct in its assessment of the mindset of a class at the close of a lengthy litigation, the fact that class apathy may yield disproportionately
high attorneys' fees still troubles this Court. First, the allowance of attorneys' fees in an amount greater than the sum actually claimed by the class from the reversionary fund
seems, prima facie, to create a windfall for the attorneys. As
the Second Circuit has noted, “[t]he express goal of the
Grinnell opinions was to prevent unwarranted windfalls for
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attorneys.” Goldberger v. Integrated Res., Inc., 209 F.3d at
49 (citing Grinnell II, 560 F.2d at 1098-1099, and Grinnell
I, 495 F.2d at 469-71).
Moreover, one member of the Supreme Court has expressed
her concern over the potential consequences of not comparing a fee award with the actual amount claimed. In a statement issued in connection with the denial of the petition for
a writ of certiorari in Waters, Justice O'Connor noted that
not reviewing fee awards in relation to actual claims “could
encourage the filing of needless lawsuits where, because the
value of each class member's individual claim is small compared to the transaction costs in obtaining recovery, the actual distribution to the class will inevitably be minimal.”
Int'l Precious Metals Corp. v. Waters, 530 U.S. 1223 (2000)
(denying a petition for a writ of certiorari). While Justice
O'Connor's statement is in no way binding on this Court, the
concerns she voiced are legitimate and shared by others.
See, e.g., Strong v. BellSouth Telecomm., Inc., 137 F.3d 844,
852 (5th Cir.1998); Union Fid. Life Ins. Co. v. McCurdy,
781 So.2d 186, 193-95 (Ala.2000). Indeed, at least one circuit court has held that a district court did not abuse its discretion in basing a fee award on the actual payout rather
than on the size of the reversionary fund. See Strong v. BellSouth Telecomm., Inc., 137 F.3d at 852. While these public
policy considerations are not dispositive in this Court's consideration of the request for attorneys' fees presently before
it, and, indeed, it is “not the usual” course of action to consider the size of the fee award relative to the amount actually claimed by the class from the fund, id. at 853, these
concerns, when considered along with the other Goldberger
criterion, suggest that caution is required where, as here,
counsel is seeking an award of fees that is not only one-third
of the total settlement but more than 100% of the amount
actually paid to the class members.
Having considered the Goldberger criterion, this Court recommends that plaintiffs' attorneys be awarded a fee of
$6,000,000 .00, which is the equivalent of 25% of the common fund created as a result of this settlement. This percentage, as noted supra, is more in line with the trend of recent
percentage awards in this circuit than the requested onethird, and is in fact toward the high end of the range of recent awards. See, e.g., In re Dreyfus Aggressive Growth
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*
Mut. Fund Litig., 2001 WL 709262, at 4-6 (rejecting a
30% award as “at the far end of the reasonableness spectrum” and awarding 15%); Varljen v. H.J. Myers & Co.,
*
2000 WL 1683656, at 5 (awarding 20%); In re Fine Host
*
Corp. Sec. Litig., 2000 WL 33116538, at 5 (awarding
17.5%). This percentage award is significantly higher than
that awarded in Goldberger (4%) and In re Dreyfus Aggressive Growth Mut. Fund Litig. (15%), where both courts
focused on the assistance counsel received from SEC investigations and press reports, allowing them to follow the path
prepared for them by others. Although there was no such assistance by the regulatory commissions here, the Arakis
situation was highly visible and received much press coverage. While a 25% award is less than the 30% awarded in
*
Steiner v. Williams, 2001 WL 604035, at 7, the difference
there was the novel legal theory presented by plaintiffs'
counsel, a risk that was not present here. An award of 25%
was found to be reasonable in In re Am. Bank Note Holographics, where, like here, it was questionable whether defendants would be able to make any sort of substantial payment in a settlement given their precarious financial situation and lack of proper insurance coverage; given these
factors, the court saw it as reasonable to ask counsel to absorb some of this risk. 127 F.Supp.2d at 432-33.
*15 The 25% fee award also appears reasonable based on a
“cross-check” of the percentage award against the lodestar,
as suggested by the Second Circuit. See Goldberger v. Integrated Res., Inc., 209 F.3d at 50 (citation omitted). An
award of $6,000,000.00 in fees, equivalent to 25% of the
fund, represents a multiplier of approximately 1.2 on the
claimed lodestar of the plaintiffs' counsel, $5,052,602.70.
(Pls.' Supp. Report at 7). Such a multiplier would not deviate materially from that requested by plaintiffs' counsel in
their memorandum where they request a multiplier of 1.43
on the lodestar. (Id.) Nor would a multiplier of 1.2 deviate
materially from post-Goldberger decisions of courts within
the Second Circuit as to whether or not to apply a multiplier
to a given lodestar. See In re Dreyfus Aggressive Growth
*
Mut. Fund Litig., 2001 WL 709262, at 6 (awarding no
multiplier) (citing Goldberger v. Integrated Res., Inc., 209
F.3d at 54); In re Auction Houses Antitrust Litig., No. 00
*
CV 648, 2001 WL 210697, at 3 (S.D.N.Y. Feb. 26, 2001)
(awarding no multiplier); Varljen v. H.J. Meyers & Co.,
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*
Inc., 2000 WL 1683656, at 6 (refusing to apply a 1.6 multiplier)).
When deciding whether to apply a multiplier to a claimed
lodestar, the court should consider the following factors:
“(i) the contingent nature of the expected compensation for
services rendered; (ii) the consequent risk of non-payment
viewed as of the time of the filing of the suit; (iii) the quality of representation; and (iv) the results achieved.”
Varljen v. H.J. Meyers & Co., Inc., 2000 WL 1683656, at
*
4 (quoting In re Boesky Sec. Litig., 888 F.Supp. 551, 562
(S.D.N.Y.1995)). While this Court recognizes the high level
of quality of representation that was present in this litigation
and finds that the results achieved by counsel for the class
were impressive, it questions whether the risk of nonpayment was so substantial in this action as to merit a higher multiplier, particularly in light of the foregoing discussion of the high rate of settlements in securities class actions.
More significant, however, is this Court's finding that the
costs incurred by counsel due to the contingent nature of the
fees in this action have been adequately accounted for in the
lodestar figure counsel has presented to the Court. Indeed, it
is arguable that in some respects this lodestar figure appears
to be somewhat inflated.
First, the Court is concerned as to whether there may have
been excessive billing with regard to certain motions in the
case. Specifically, plaintiffs' counsel claim to have spent approximately 475 billable hours on the Memorandum of Law
in Opposition to Defendants' Motion to Dismiss, seeking
compensation for the work of five different law firms, many
using partners to prepare a 58 page document. (See Compendium of Plaintiffs' Counsel's Contemporaneous Time
Records at Exs. 1, 2, 18, 29, 31). Although the Court recognizes that defeating this motion was necessary to the success
of plaintiffs' case, it questions whether such an amount of
time, much of which was billed by partners, at an approximFN10
ate cost of $172,000.00
was necessary in order to prepare this 58 page document, which although clearly requiring research does not appear to have presented overly complex or novel issues of law. (See Mem. of Law in Opposition to Defs.' Motion to Dismiss, dated May 16, 1997).
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FN10. The Court notes, as an aside, that this
Memorandum required approximately 8 hours of
work per page at a cost of $3,000.00 per page.
*16 Second, it is questionable whether the hourly rates
claimed by counsel are inflated. Counsel have claimed
hourly rates often exceeding $450.00, ranging to over
$500.00. (See App. of Exs. to Joint Aff.). While the Court
recognizes the ability and experience of counsel, it also
notes that at least one court in this circuit has examined the
rates claimed by firms participating heavily in securities
class actions, and opined that such rates are on the high end
of the range of rates charged by attorneys in the New York
City area. See Wallace v. Fox, 7 F.Supp.2d 132
FN11
(D.Conn.1998).
In reducing the requested rates substantially, the court in Wallace v. Fox noted that rates should
not be set in reference to those paid by large corporate clients as “[c]orporations are subject to corporate tax rates as
high as fifty percent and may deduct legal fees,” and “[i]t is
not reasonable to expect unsubsidized shareholders to match
corporate clients' abilities to pay legal fees.” Id. at 139, appendix (reducing rates from as high as $550.00 to a maximum of $300.00).
FN11. This is the correct sample of fees to consider, as the Second Circuit has noted that “[i]n calculating the lodestar fee, district courts generally
must apply prevailing market rates ‘for comparable
attorneys of comparable skill and standing in the
pertinent legal community.” ’ Savoie II, 166 F.3d at
463 (quoting Kirsch v. Fleet St., Ltd., 148 F.3d
149, 172 (2d Cir.1998)).
While this Court is applying the percentage of fund method,
rather than an exhaustive lodestar review, and therefore has
not engaged in the exercise of reducing each attorney's requested rate, it is concerned that the rates requested here
seem to be somewhat higher than reasonable for comparable
counsel in this community. Indeed, the Second Circuit itself
has noted that a rate of $550.00 per hour is at the high end
of the prevailing range and therefore, the district court's
finding that the rates were excessive was not an abuse of
discretion by the district court. Goldberger v. Integrated
Res., Inc., 209 F.3d at 56 (citing Altman Weil Pensa Inc.,
Survey of Law Firm Economics, at II-5 (1997), noting that
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the average billing rate for the top decile of partners in the
Northeast was $295.00 per hour in 1997; and Cities At A
Glance: High And Low Hourly Billing Rates, Nat'l L. J.,
Dec. 21, 1998, at B12 (listing hourly rates in cities across
the country)). This use of rates which are higher than reasonable serves to meet the concerns of plaintiffs' counsel that
they will be properly compensated for value lost due to the
contingent nature of the fee arrangement and for the risk associated with this litigation, and alleviates the necessity of
the application of a heightened multiplier here. (Pls.' Mem.
of Law at 39-40); see also Savoie II, 166 F.3d at 464.
Given some evidence of excessive billing, visible on only a
cursory review of the time records, and the high rates used
by plaintiffs' counsel in calculating their lodestar, the 1.2
multiplier on the plaintiffs' counsel's claimed lodestar, yielding an award of 25% of the settlement fund, is reasonable.
Considering that the appropriate lodestar of plaintiffs' counsel is, in all probability, significantly lower than that requested, based on the factors discussed above, the actual multiplier is in reality likely to be much greater than 1.2 and
closer to the requested multiplier of 1.43.
*17 Accordingly, based on all of the factors addressed
above, this Court respectfully recommends that plaintiffs'
counsel be awarded fees in the amount of $6,000,000.00 or
25% of the total fund.
D. Plaintiffs' Counsel's Request for Reimbursement of Expenses Should be Granted
Plaintiffs' counsel have requested that they be reimbursed
for expenses from the common fund in the amount of
$740,947.98. (Pls.' Supp. Report at 4). The largest portion of
this request, $316,093.35, has gone to the Garden City
Group, which is the claims administrator selected to assist
plaintiffs' counsel in administering the common fund recovered in the settlement. (Id.) While that charge may seem
high, reimbursement for such funds for the retention of
Garden City Group was previously approved by the district
court. (See Order of Preliminary Approval and Procedures
for Final Approval of Settlement, approved on August 16,
2000 at ¶ 6). With respect to the remainder of expenses requested by plaintiffs' counsel, given the scope and complexity of this litigation, the expenses requested by plaintiffs'
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counsel are reasonable, and this Court recommends that
plaintiffs' counsel's request for reimbursement of expenses
FN12
by granted in full.
FN12. Courts in the Second Circuit normally grant
expense requests in common fund cases as a matter
of course. See, e.g., In re Dreyfus Aggressive
*
Growth Mut. Fund Litig., 2001 WL 709262, at 7
(granting expenses in a securities class action in a
one sentence statement); Wallace v. Fox, 7
F.Supp.2d at 142 (granting costs summarily); In re
Fine Host Corp. Sec. Litig., 2000 WL 33116538, at
*6 (granting costs summarily).
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SO ORDERED.
E.D.N.Y.,2001.
In re Arakis Energy Corp. Securities Litigation
Not Reported in F.Supp.2d, 2001 WL 1590512 (E.D.N.Y.),
Fed. Sec. L. Rep. P 91,646
Briefs and Other Related Documents (Back to top)
• 1:95cv03431 (Docket) (Aug. 22, 1995)
END OF DOCUMENT

CONCLUSION
Given the foregoing analysis of the criteria for evaluating attorneys' fees awards in common fund cases set forth by the
Second Circuit in Goldberger v. Integrated Resources, Inc.,
this Court respectfully recommends that plaintiffs' counsel's
request for attorneys' fees be granted and that they be awarded 25% of the settlement fund-- $6,000,000.00-- in fees.
This award is reasonable given the risks taken on by
plaintiffs' counsel and the trend within this circuit toward
lower percentage fee awards. Such an award is also reasonable when compared with the lodestar claimed by counsel,
as it yields a multiplier of 1.2 to a lodestar which is likely
higher than reasonable.
This Court also respectfully recommends that plaintiffs'
counsel's request for reimbursement of expenses in the
amount of $740,947.98 be granted. The request is reasonable given the length of the litigation, and the nature of the
expenses requested.
Any objections to this Report and Recommendation must be
filed with the Clerk of the Court, with a copy to the undersigned, within ten (10) days of receipt of this Report. Failure
to file objections within the specified time waives the right
to appeal the District Court's Order. See 28 U.S.C. §
636(b)(1); Fed.R.Civ.P. 6(a), 6(e), 72; Small v. Sec'y of
Health and Human Servs., 892 F.2d 15, 16 (2d Cir.1989).
The Clerk is directed to mail copies of this Report and Recommendation to the parties.
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Motions, Pleadings and Filings
Only the Westlaw citation is currently available.
United States District Court,
E.D. Missouri, Eastern Division.
In re CHARTER COMMUNICATIONS, INC., SECURITIES LITIGATION
STONERIDGE INVESTMENT PARTNERS LLC, Individually and On Behalf of All Others
Similarly Situated, Plaintiffs,
v.
CHARTER COMMUNICATIONS, INC., et al., Defendants.
No. MDL 1506, 4:02-CV-1186 CAS.
June 30, 2005.
MEMORANDUM AND ORDER
SHAW, J.
*1 This consolidated multi-district litigation came before
the Court on May 23, 2005. Lead Plaintiff, StoneRidge Investment Partners LLC ("StoneRidge") seeks final approval
of the settlements ("Settlement") reached between it and
Charter Communications, Inc. ("Charter" or "Company");
certain individual officers and directors of Charter; and Arthur Anderson LLP ("Andersen"), Charter's outside auditor.
The Settlement provides for payment of $146,250,000, consisting of $66,250,000 in cash (of which $2,250,000 is being
paid by Andersen); $40,000,000 in Charter common stock;
and $40,000,000 of Charter warrants. Charter and Plaintiff
amended the Stipulation of Settlement to allow the Company, the option, at its sole discretion, to satisfy its payment
obligation under the Stipulation with cash rather than issuing the Settlement Securities in amounts up to and including
$80 million on a dollar-for-dollar basis. (Doc. 330.) In addition, Charter has agreed to certain corporate governance reforms intended to avoid the recurrence of the problems that
led to this lawsuit. To effectuate this Settlement, Lead
Plaintiff also seeks final certification of the settlement class
of investors in Charter common stock during the period
November 8, 1999 through August 16, 2002 ("Class Peri-
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od"). Based on the Court's review of the file, the record and
proceedings herein, and for the reasons stated below, the
Court will grant the relief sought by Lead Plaintiff.
The Court is advised that according to a study by
Bloomberg News, the Settlement falls within the top 25 securities fraud class action settlements of all time. See Supplemental Compendium ("Supp.Comp."), Ex. 3 and as detailed in the Declaration of Marc I. Gross dated April 14,
2005 ("Gross Decl."). The Court concludes the Settlement is
fair, reasonable and adequate, and warrants approval.
The Court notes in particular, the Settlement was reached by
well informed and experienced counsel who conducted a
thorough investigation of the claims, including interviews
with over 20 former Charter employees, several defendants,
and analysis of several hundred thousand pages of documents produced by the Company. Gross Decl. ¶¶ 33-43,
71-77. Negotiations with Charter and the individual defendants were arms' length and supervised by a retired federal
judge experienced in these matters acting as mediator. The
parties met on 7 days over the course of 6 months before
reaching an agreement in principle. Gross Decl. ¶¶ 78-88.
Negotiations continued over the precise terms of the agreement, as Lead Counsel negotiated measures designed to protect the value of the securities being contributed to the Settlement by Charter. Gross Decl. ¶¶ 89-100.
Lead Plaintiff had the benefit of a restatement of Charter's
financial reports and guilty pleas entered by several Charter
officers to charges that they schemed to inflate the Company's customer growth rate. Gross Decl. ¶ 26-28. However,
there were substantial risks in proving that defendants' accounting issues were the result of deliberate misconduct
rather than negligent mismanagement. There were similar
risks in proving that the customer overcount was material to
investors, since Charter's write-off of a significant number
of accounts in February 2002 resulted in its stock price
rising, not falling. Gross Decl. ¶¶ 110-180.
*2 The Settlement represents upwards of 32% to 93% of
Lead Plaintiff's estimate of damages that likely would have
been recovered for those Class Members who are likely to
file claims on the Settlement Fund. Gross Decl. ¶¶ 181-97.
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There was a significant risk that damages would be limited
to the two declines of Charter's stock price ($0.70 per share)
that followed disclosures at the end of the Class Period (and
not a third decline following a disclosure regarding lower
customer growth rate that occurred 9 months earlier). If
damages were so limited, the recovery represents over 100%
of the losses for those Class Members likely to file claims
on the Settlement Fund. Gross Decl. ¶ 198.
The Settlement is also remarkable given Charter's precarious financial condition. The Company has been losing
money and bleeding cash, hampered by its $18 billion debt
load. Its stock price has dropped to around $1.50 per share.
The insurance policies covering the individual defendants
have been exhausted. Charter's former auditor, settling defendant Andersen, is defunct and facing billions in claims
arising out of its failed audits for other companies. Gross
Decl. ¶¶ 201-06.
As set forth below, given these circumstances, this Court
believes approval of the Settlement is more than appropriate. In re BankAmerica Corp. Secs. Litig., 210 F.R.D. 694,
701 (E.D.Mo.2002); In re Wireless Tel. Fed. Cost Recovery
th
Fees Litig., 396 F.3d 922, 934 (8 Cir.2005).
The Plan of Allocation also warrants approval. The Plan
was formulated by Lead Plaintiff and Lead Counsel based
on consultation with a valuation firm that also assisted in
analysis of recoverable damages during settlement negotiations. The Plan factors in Lead Counsel's assessment of the
strength of claims during several segments of the Class Period, and also the amount of damages per share that could be
linked to such claims. Such amounts varied during the Class
Period as different aspects of the accounting and overcount
schemes commenced, and certain aspects of those schemes
were arguably disclosed to the market.
Pursuant to this Court's Order of Preliminary Approval
dated February 15, 2005, over 500,000 notices were mailed
to potential Class Members, and Summary Notice was published in The Wall Street Journal and Business Wire. See
Declaration of Michael Rosenbaum, Supp. Comp., Ex.1.
Among other things, the Notice described the background of
the case; the terms of the proposed Settlement and Plan of
Allocation; the hearing scheduled for May 23, 2005 to con-
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sider approval of these matters; Lead Plaintiff's request for
payment of attorneys' fees and expenses; and Class Members' right to opt-out, object to or file a claim on Settlement.
I. BACKGROUND
Charter is one of the nation's largest providers of cable services, with over six million customers. Lead Plaintiff asserted that during the Class Period, the Company inflated its
"internal" customer growth by improperly deferring the termination of a significant number of customers who had
either requested termination, or who were significantly late
in their payments. As a result, Charter reported industryleading customer growth rates from marketing efforts
(rather than acquisitions of other cable companies), thus
giving the false impression that Charter was successfully
fending off competition from satellite tv providers. But for
this inflation, Lead Plaintiff charged, Charter would have
shown no internal customer growth. Gross Decl. ¶¶ 45-48,
127.
*3 Lead Plaintiff also charged that Charter inflated its operating cash flow by, among other things, improperly "capitalizing," i.e., spreading over several years, certain customer
service representative costs, rather than recognizing those
costs in the year incurred. As a result, Charter reported operating cash flow growth of 12-14%, again at the high end of
the industry. But for the accounting scheme, Lead Plaintiff
charged, Charter's reported growth of operating cash flow
would have been a mediocre 6%. Gross Decl. ¶¶ 27, 49-51,
112. By inflating its reported results, Charter caused its
stock price to be artificially inflated, resulting in damages to
members of the Class who overpaid for their shares.
In addition to Lead Plaintiff's own investigation, there was
support for the customer overcount claims in the Indictment
filed in July 2003 against four senior officers of Charter.
The Indictment charged that these officers engaged in a
campaign starting in July 2001 to delay the termination of
accounts until after the end of a quarter in order to meet
Wall Street expectations. Gross Decl. ¶ 28. The Indictment
also charged that Charter's former COO and CFO engaged
in a "kickback" scheme with Scientific-Atlanta and Motorola in late 2000 intended to inflate the Company's financial results. Id.
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Additional support for Lead Plaintiff's accounting claims
was provided by Charter's restatement of its financial results
for 2000, 2001 and the first 9 months of 2002. As a result of
the restatement, the Company's reported operating cash flow
was reduced by over $400 million. Gross Decl. ¶¶ 26, 51.
Despite these admissions and other evidentiary support,
Lead Plaintiff faced risks in ultimately proving that defendants knowingly misled investors ("scienter"), and that their
misconduct contributed to the losses sustained by Class
members ("loss causation"). Among other things, the declines in Charter's stock price that were attributable to revelations regarding defendants' misconduct were quite small,
and arguably "confounded" by other Company related news
that required allocation of the declines between portions related, and unrelated, to the fraud. Moreover, regardless of
Lead Plaintiff's ability to obtain a judgment against Charter,
the Company's dire financial condition raised collection
concerns. Gross Decl. ¶¶ 201-06.
By the same token, collection of any judgment against Anderson was highly problematic, given that the accounting
firm is no longer operating, and is facing significant exposure to claims in many other cases. Gross Decl. ¶ 103.
Nonetheless, negotiations over six months with the Charterrelated defendants, supervised by the mediator, resulted in
the recovery of $144,000,000 in cash and securities. Subsequent negotiations led to an additional recovery of
$2,250,000 from Andersen. These recoveries represent a
significant portion of the damages Lead Plaintiff might have
recovered if this case had gone to trial. Gross Decl. ¶¶
181-199.
II. DISCUSSION
A. PROPOSED SETTLEMENT
*4 There is a long-standing policy favoring settlements of
civil actions in federal courts. See e.g., Williams v. First
Nat'l Bank, 216 U.S. 582, 595 (1910); Holden v. Burlington
Northern, Inc., 665 F.Supp. 1398, 1405 (D.Minn.1987).
This policy is especially applicable to class action litigation:
In the class action context in particular, 'there is an overriding public interest in favor of settlement.' Cotton v.
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th
Hinton, 559 F.2d 1326, 1331 (5 Cir.1977). Settlement
of the complex disputes often involved in class actions
minimizes the litigation expenses of both parties and also
reduces the strain such litigation imposes upon already
scarce judicial resources.
Armstrong v. Board of Sch. Directors, 616 F.2d 305, 313
(7th Cir.1980); see also Little Rock Sch. Dist. v. Pulaski
County Special Sch. Dist., 921 F.2d 1371, 1391 (8th
Cir.1990) (the policy in favor of settlement is so strong that
such agreements are "presumptively valid"). "It is the surety
of settlement that makes it a favored policy in dispute resolution as compared to unknown dangers and unforeseen hazards of litigation." In re Wireless Tel. Fed. Cost Recovery
Fees Litig., MDL 1559, Master Case No. 4:03-md-01559,
2004 U.S. Dist. LEXIS 23342, at *31 (W.D.Mo. Apr. 20,
2004) (citation omitted); BankAmerica, 210 F.R.D. at 701
(recognizing that it is " 'proper to take the bird in the hand
instead of a prospective flock in the bush." ') (citation omitted). As the court in Wireless Tel., 396 F.3d at 934 stated:
We have recognized that a class action settlement is a
private contract negotiated between the parties. Christina
A. ex rel. Jennifer A. v. Bloomberg, 315 F.3d 990, 992
(8th Cir.2003). Rule 23(e) requires the court to intrude on
that private consensual agreement merely to ensure that
the agreement is not the product of fraud or collusion and
that, taken as a whole, it is fair, adequate, and reasonable
to all concerned. Id.
Federal Rule of Civil Procedure 23(e) requires this Court to
approve a dismissal or compromise of an action brought
pursuant to Rule 23. This Court is a fiduciary of the rights
of absent class members. See Petrovic v. Amoco Oil Co.,
th
200 F.3d 1140, 1148 (8 Cir.1999); Van Horn v. Trickey,
th
840 F.2d 604, 606 (8 Cir.1988). "Eighth Circuit law has
long required that any class action settlements be 'fair, reasonable, and adequate." ' Wireless Tel., 2004 U.S. Dist. LEXIS 23342, at *24, quoting In re Texas Prison Litig., 191
F.R.D. 164, 172 (W.D.Mo.1999); See also In re IBP Sec.
Litig., 328 F.Supp.2d 1056 (D.S.D.2004).
The fairness of a proposed compromise is determined by,
among other things, weighing plaintiff's likelihood of success on the merits against the amount of the relief offered in
the settlement. Carson v. American Brands Inc., 450 U.S.
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79, 88 n. 14 (1981); Van Horn, 840 F.2d at 607. The Supreme Court has cautioned, however, that in determining
whether to approve a settlement, courts should "not decide
the merits of the case or resolve unsettled legal questions."
Carson, 450 U.S. at 88 n. 14. See also Grunin v. Int'l House
th
of Pancakes, 513 F.2d 114, 123-24 (8 Cir.1975).

David McCall, former Divisional Vice President, one of the
defendants who had pled guilty to participation in the customer overcount scheme. McCall provided details of meetings at which the scheme was discussed. Gross Decl. ¶¶
72-74. Other former employees were interviewed as well.
Id. at ¶ 75.

*5 The Eighth Circuit focuses on several factors in determining whether a settlement warrants approval:
A District Court is required to consider four factors in determining whether a settlement is fair, reasonable, and adequate: (1) the merits of the plaintiff's case, weighed
against the terms of the settlement; (2) the defendant's financial condition; (3) the complexity and expense of further litigation; and (4) the amount of opposition to the settlement. Grunin, 513 F.2d at 124 (citations omitted); see
also Van Horn v. Trickey, 840 F.2d 604, 607 (8th
Cir.1988). The district court need not make a detailed investigation consonant with trying the case; it must,
however, provide the appellate court with a basis for determining that its decision rests on "well-reasoned conclusions" and is not "mere boilerplate." Van Horn, 840 F.2d
at 607 (citations omitted).
Wireless Tel., 396 F.3d at 932-33. Petrovic, 200 F.3d at
1150; IBP, Inc., 328 F.Supp.2d at 1063; Van Horn, 840 F.2d
at 607; Holden, 665 F.Supp. at 1407.

Thus, after briefing motions to dismiss, when defendants indicated an interest in possible resolution of the case, Lead
Counsel was knowledgeable about the strengths and weaknesses of the claims. The negotiation process was enhanced
by selection of a former judge, the Hon. Edward A. Infante,
who was experienced in these types of cases. Gross Decl. ¶¶
76, 78-79.

In addition, courts elsewhere have held that there is a presumption of fairness when a settlement is negotiated at
arm's length by well informed counsel. Weinberger v.
Kendrick, 698 F.2d 61, 74 (2d Cir.1982); In re Sumitomo
Copper Litig., 189 F.R.D. 274, 280 (S.D.N.Y.1999). Following its appointment as Lead Counsel and before filing
the Amended Complaint, Lead Counsel conducted an investigation of the claims, including interviews with over a
dozen former employees who provided details to the overcount and accounting schemes. In addition, Charter's financial reports and its restatement, were analyzed by an accounting firm to discern the pattern of accounting violations. The impact of various disclosures on the price of
Charter's stock was measured by damage consultants. Gross
Decl. ¶¶ 33, 34, 42.

*6 Based the Court's experience with Lead Counsel
throughout this litigation, as well as all of the above, the
Court is convinced the Settlement was reached by well informed and experienced counsel. See In re Visa Check/
MasterMoney Antitrust Litig., 297 F.Supp.2d 503, 509
(E.D.N.Y.2003) (approving settlement where "[e]xperienced
and able counsel on all sides fought aggressively ... and negotiated feverishly ... to produce the Settlement ...").

The investigation continued after filing of the Amended
Complaint, and included interviews (through counsel) with

In order to insure the appropriateness of the Settlement (and
to assist continued pursuit of claims against non-settling defendants Andersen, Motorola and Scientific-Atlanta), Lead
Counsel conducted a focused due diligence discovery program. This involved analysis of several hundred thousand
pages of electronic and paper documents produced by
Charter, and interviews with 10 defendants and former employees. Gross Decl. ¶ 77. During the course of this due diligence program, Lead Plaintiff was able to reach a settlement
with Andersen (for $2,250,00) as well. Gross Decl. ¶¶ 77,
101-05.

1. Merits of Plaintiffs' Case Balanced By The Terms of the
Settlement
It is estimated that the Settlement represents at least
between 32% and 93% of estimated damages, assuming that
recovery can be obtained from three different "disclosure
dates," November 1, 2001, July 18, 2002, and August 18,
2002. Gross Decl. ¶¶ 185-88. If damages were limited to the
two disclosures at the end of the Class, the Settlement rep-
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resents more than 100% of the damages recoverable by
Class Members likely to file claims on the Settlement Fund.
Id. at ¶¶ 194, 198. Under either scenario, the Settlement is
well above the average 5.5%- 6.2% of estimated losses recovered in securities fraud class in settlements since 1995.
See In re Rite Aid Co. Sec. Litig., 146 F.Supp.2d 706, 715
(E.D.Pa.2001).
This analysis presumes that Lead Plaintiff would have prevailed on its claims at trial and on appeal. However, Lead
Plaintiff recognized that any litigation is fraught with risk,
and that this litigation was no different. Based on its investigation, review of documents, and interviews with key witnesses, Lead Counsel concluded that there was a significant
likelihood of demonstrating that Charter personnel engaged
in a concerted effort to inflate the Company's customer
count. However, the best evidence of this misconduct, i.e.,
orders from senior personnel to "hold disconnects" until
after the close of the quarter, and to otherwise "manage" disconnects, was for a limited time period-- from, at most, May
2001 through December 2001. Gross Decl. ¶¶ 11, 73, 119.
Moreover, defendants would have asserted that regardless of
these instructions to hold or "manage" disconnects, the number of accounts actually effected was immaterial. As of
September 2001, the number of acknowledged "managed
disconnects" totaled approximately only 60,000 to 90,000
customers, and increased to over 120,000 by the end of the
year. However, Charter had over 6 million subscribers.
Gross Decl. ¶ 129. In response, Lead Plaintiff asserted that
regardless of the total number of subscribers, the number of
"managed discounts" was sufficient to significantly inflate
Charter's reported growth rate. Id. ¶ 130.
Moreover, defendants insisted that while some of these
"managed disconnect" customers had requested termination-and should not have been counted--a significant portion in
fact were simply late in their payments, and a possibility remained that they would want to resume their services. Gross
Decl. ¶ 131.
*7 With respect to the over $400 million in accounting
claims, Lead Counsel concluded that the best evidence of
manipulation involved the kickback schemes with Scientific-Atlanta and Motorola in the fourth quarter of 2000.
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However, this accounted for only $17 million of the over
$400 million restatement. Gross Decl. ¶¶ 112, 167-73.
With respect to the largest category of the restatement, improperly capitalized customer service representative costs,
defendants would have argued that this arose not from deliberate manipulation, but from internal control lapses exacerbated by the Company's significant acquisitions that occurred during the Class Period. In essence, the issue was not
whether such costs could be capitalized at all, but rather
what portion could be legitimately capitalized and whether
there was proper documentation. Gross Decl. ¶¶ 112,
138-50. Defendants would have further argued that its other
revenue and expense restatements resulted from poor documentation, not manipulation, and that the Securities and Exchange Commission had previously approved its accounting
policies for these matters. Gross Decl. ¶¶ 151-66.
Lead Plaintiff also faced risks in proving "loss causation,"
i.e., the amount by which Charter's stock price declined because of fraud-related disclosures, rather than other events.
See Lentell v. Merrill Lynch & Co., 396 F.3d 161 (2d
Cir.2005). By way of example, Lead Plaintiff would have
pointed to the November 1, 2001 announcement of a significant decline in Charter's customer growth rate, and the
13.29% ($1.88 per share) decline in the price of its stock, as
indicative of the impact its overcount scheme had on
Charter's stock price. Gross Decl. ¶ 187. Defendants undoubtedly would have countered that the decline on this day
was due to other factors, including forecasts of declining operating results. Id. They also would have sought to undercut
loss causation by noting that when Charter announced in
February 2002 that 120,000 accounts were being written off,
its stock price went up, not down. Gross Decl. ¶ 197.
The Class also faced significant risks in proving the degree
to which the Company's alleged accounting scheme impacted its stock price. The entire decline of Charter stock
linked to accounting related disclosures, i.e., a July 18, 2002
Merrill Lynch downgrade, and the August 16, 2002 announcement of a Grand Jury investigation, was only $0.70
per share. Moreover, defendants argued that the primary
reasons for the Merrill Lynch downgrade were Charter's
heavy debt and absence of "free cash flow" (a different
measure than operating cash flow), neither of which were
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directly related to the fraud. Gross Decl. ¶ 187.
Thus, while Lead Plaintiff remained confident of ultimately
prevailing, there were clearly other hurdles to overcome. As
noted in Wireless Tel., 2004 U.S. Dist. LEXIS 23342, at
*31, such uncertainties:
[S]trongly indicate that the value of this settlement is substantial and brings real and immediate benefits to the settlement class. While they may well not get anything if the
case were to go forward or, if they did receive some benefits, may well not receive anything until years into the future after millions of dollars have been spent.
2. Charter's Financial Condition
*8 Even if Lead Plaintiff prevailed on all these claims, and
overcame the loss causation challenges, there were considerable risks regarding its ability to collect any sizable judgment from Charter. Indeed, but for the Settlement, Charter
may have been forced into bankruptcy simply by an inability to renegotiate its credit lines. Gross Decl. ¶¶ 201-06.
For the six months ended June 30, 2004, the last reported
results prior to finalization of settlement negotiations,
Charter sustained a significant loss, and was facing the prospect of paying off debts in the near future that clearly outstripped its available liquid assets. Charter had a staggering
$18.5 billion in long term debt. Annual interest payments on
the debt were so large that the Company acknowledged current cash flow could not sustain operations and satisfy upcoming principal repayment obligations for 2005 and thereafter. In addition, management at the Company has undergone significant change, and all of its senior officers have
recently resigned. Gross Decl. ¶¶ 8, 204.
There were similar risks in collecting any sizable judgment
from Andersen. The accounting firm has ceased doing business, and is exposed to billions of dollars in claims from
other lawsuits. Gross Decl. ¶ 103.
3. The Complexity and Expense of Further Litigation
"The possible length and complexity of further litigation is a
relevant consideration to the trial court in determining
whether a class action settlement agreement should be affirmed." Wireless Tel., 2004 U.S. Dist. LEXIS 23342, at
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*39. See also Petrovic, 200 F.3d at 1152. Continued litigation would likely take years, requiring the expenditure of
millions of dollars. Moreover, the insurance policies, which
are funding the cash portion of the Charter settlement,
would have been significantly diminished by the defendants'
attorneys fees. In fact, the first $25 million policy, and a
portion of the second policy, was exhausted before the mediation began. Gross Decl. ¶ 78. "In contrast to the delay
and uncertainty attendant with such litigation, the Settlement Agreement provides substantial and immediate benefits." Wireless Tel., 2004 U.S. Dist. LEXIS, at *40. See also
IBP, Inc., 328 F.Supp.2d at 1064 (court approved settlement, which occurred prior to discovery, and noted the additional resources both parties would have spent on motions
for class certification, summary judgment and discovery).
4. The Amount of Opposition to the Settlement
Three objections to the Settlement have been filed. Thirty
five individuals sought exclusion. The "opt-outs" purchased
approximately 60,000 Charter shares during the Class Period, representing 0.00013% of the 454 million shares of
Charter traded during the Class Period.
In evaluating these objections, the Court notes the constituency of the Class, and the absence of objections from other
large institutional investors who purchased Charter stock
during the Class Period. Objectors John R. Evans, Michael
W. McCulley and Carl Rinna essentially question the Plan
of Allocation's treatment of claims arising from purchases
made in 1999. Following examination of the three objections to the Settlement, the Court is compelled to reject
them. Each objector is an investor who purchased Charter
shares at the beginning of the Class Period in 1999. Each
complains that the Plan of Allocation affords them only
modest compensation. As such, the objectors do not really
challenge the adequacy of the recovery, but rather its allocation. In any event, these objectors fail to recognize that: (a)
as a matter of law, Class members could not recover for the
entire decline of Charter's stock throughout the Class Period, but only that portion which was "causally related" to the
fraud; (b) the claims for this early period were by far the
weakest, and, indeed, may have recovered nothing at trial;
and (c) a significant portion of the Lead Plaintiff's transactions took place during this early period as well, and it has

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Slip Copy
Slip Copy, 2005 WL 4045741 (E.D.Mo.)
(Cite as: 2005 WL 4045741 (E.D.Mo.))

endorsed the proposed Settlement and Plan of Allocation.
*9 This Court rejects their objections for the following reasons. Contrary to these objectors' assertions, the fact that
Charter's stock price dropped from over $20 in 1999 to less
than $4 by the end of the Class Period does not mean that
Class members were entitled to recover for the entire decline. The federal securities laws limit damages to those
losses that can be causally linked to the fraud, not simply
the loss of investment value. See Dura Pharma., Inc. v.
Broudo, 125 S.Ct. 1627, 1633 (2005). In Dura, the plaintiffs
asserted that merely showing that defendants had issued
false statements which inflated the price of a stock at the
time of purchase was sufficient to satisfy "loss causation."
The Supreme Court held otherwise, noting:
If the purchaser sells later after the truth makes its way into the market place, an initially inflated purchase price
might mean a later loss. But that is far from inevitably so.
When the purchaser subsequently resells such shares,
even at a lower price, that lower price may reflect, not the
earlier misrepresentation, but changed economic circumstances, changes in investor expectations, new industryspecific or firm-specific facts, conditions, or other events,
which taken separately or together account for some or all
of that lower price.
125 S.Ct. 1631-32 (emphasis in original). As detailed in the
Gross Decl. ¶ ¶ 183-98, this case had significant loss causation hurdles, most notably, that Charter's stock price rose
when it issued a "corrective disclosure" on February 11,
2002, i.e., that it was writing off over 120,000 accounts (all
of which had been the subject of the "managed disconnect"
practice). When the Company announced it was being investigated by a Grand Jury, its stock price fell, but only by
$0.20 per share. It had fallen $0.50 a share one month before when the stock was downgraded by Merrill Lynch.
Nonetheless, by impressing upon defendants that their exposure was even larger because of an earlier decline in the
price of Charter stock on November 1, 2001, which followed the announcement of lower customer growth rates,
Lead Plaintiff was able to recover $144,000,000 from a
company with no earnings. See Gross Decl. ¶¶ 187, 194,
197.
Kathleen R. O'Conner's objection to the Settlement is pro-
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cedurally defective. See Supp. Decl. Ex. 11. She opted out
of the Class, and therefore is not bound by its terms. She
may pursue her claims individually. See Jenson v. Continental Fin. Corp., 591 F.2d 477, 482 n. 7 (8th Circuit 1979)
("Opt-outs ... are not members of the class and hence are not
entitled to the protection of Rule 23(e)" (citations omitted)).
Thus, the Court need not consider her objection.
Assuming arguendo her objection is not procedurally defective, the objection is still unfounded. As O'Conner notes,
during "late 2001 through early 2003," while Charter officers were touting the stock to employees, "senior executives also continued to exercise their options to purchase
more shares." Supp. Decl. Ex. 11 at 2 (emphasis supplied).
[FN1] Defendants would have cited such purchases as evidence of their good faith belief that Charter stock was not illegally inflated.
FN1. On July 17, 2002, the day before the Merrill
Lynch report, The Wall Street Journal reported:
"No insider has reported to the SEC the sale of any
Charter shares this year." After noting the buying
by insiders, the paper quoted an expert researcher
on insider trading: "It's strange that Charter seems
to stand out as the one [cable] company where the
insiders are stepping up and purchasing shares ...
The fact that there are so many [buyers] is definitely an encouraging sign." Tony Cooke, Inside
Track, WALL ST. J., July 17, 2002, at sec. B; p.
11; col. 5 Supp. Decl., Ex. 16.
*10 This Court believes Lead Plaintiff achieved an excellent
result in a complex action, where the risk of obtaining a significantly smaller recovery, if any, was substantial. The Indictment of several Charter officers, and restatement of financial results, were partially beneficial. Notably, however,
despite the restatement, the SEC did not fine the Company
for any accounting matters, consistent with the Company's
defense that the restatement was triggered by the discovery
of errors attributable to mismanagement and poor internal
controls--not deliberate fraud. Moreover, the Indictment focused on customer count inflation for several months during
2001, a relatively small portion of the Class Period.
Moreover, both of these matters provided minimal aid to
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Lead Plaintiff in establishing the element of "loss causation," i.e., that Charter's stock price fell because of revelations related to these matters. When the Company wrote off
the inflated customers, Charter's stock price rose. Finally,
there were significant risks regarding collection of any significant judgment, since Charter had no earnings and
enormous debt. By negotiating for part of the Settlement in
securities, Lead Plaintiff materially increased the amount of
the recovery without crippling the financially strapped
Company.
B. THE PLAN OF ALLOCATION
The Plan of Allocation, as fully described in the Notice, was
formulated in consultations among Lead Plaintiff, Lead
Counsel and damage experts, ensuring its fairness and reliability. Gross Decl. ¶¶ 207-12. The Plan takes into account
differences in likelihood of recovery for different portions
of the Class Period. Accordingly, some shareholders may
benefit more from the Settlement than others depending
upon when they purchased Charter shares, and if and when
they sold those shares. This formula is fair and reasonable,
as there is no rule that a settlement benefit all class members
equally. Kincade v. General Tire & Rubber Co., 635 F.2d
501, 506 n. 5 (5th Cir.1981). Indeed, it is appropriate for interclass allocations to be based upon, among other things,
the relative strengths and weaknesses of class members' individual claims and the timing of purchases and sales of the
securities at issue. See Rubenstein v. Republic Nat'l Life Ins.
Co., 74 F.R.D. 337, 349 (N.D.Tex.1976).
The Court also believes Lead Plaintiff and its Counsel acted
fairly in developing the Plan of Allocation, and that the proposed Plan of Allocation is fair and reasonable. The Plan of
Allocation will therefore be approved by the Court. See
White v. NFL, 822 F.Supp. 1389, 1420-24 (D.Minn.1993),
aff'd, 41 F.3d 402 (8th Cir.1994); BankAmerica, 227
F.Supp.2d at 1104; In re Chronimed Inc. Sec. Litig., Master
File No. 01-1092, 2004 U.S. Dist. LEXIS 13327, at *6 (D.
Minn. June 21, 2004); In re The St. Paul Cos. Inc. Sec. Litig., No. 02-3825, 2004 U.S. Dist. LEXIS 15962, at *12
(D.Minn. Aug. 13, 2004). A plan of allocation "need only
have a reasonable, rational basis, particularly if recommended by 'experienced and competent' class counsel." In re
American Bank Note Holographics, 127 F.Supp.2d 418,

Page 8

429-30 (S.D.N.Y.2001) (citation omitted).
C. CERTIFICATION OF A SETTLEMENT CLASS
*11 Consistent with the terms of the Settlement, and the Order of Preliminary Approval dated February 15, 2005, Lead
Plaintiff also requests that the Court grant "final" certification of a Settlement Class consisting of:
All persons who purchased or otherwise acquired the
common stock of Charter during the period November 8,
1999 through August 16, 2002, inclusive. Excluded from
the Settlement Class are the Defendants, and their corporate affiliates; any officers or directors of Charter; or members of their immediate families, and their heirs, successors and assigns; and any entities controlled directly or
indirectly by Paul G. Allen.
In determining whether to certify a class in the context of a
settlement, this Court must consider whether the proposed
settlement class meets the requirements under Rule 23.
Fed.R.Civ.P. Rule 23(a) sets out four requirements for a
class action:
One or more members of a class may sue or be sued as
representative parties on behalf of all only if (1) the class
is so numerous that joinder of all members is impracticable, (2) there are questions of law or fact common to the
class, (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
See Amchem Prods., Inc. v. Windsor, 521 U.S. 591 (1997).
In this case, the Court finds the Class easily satisfies these
requirements, each of which is discussed below.
1. Numerosity
Rule 23(a)(1) requires that the members of the class be sufficiently numerous such that joinder of all of them in a
single action is impracticable. "Satisfaction of the numerosity prong does not require that joinder be impossible, but
only that plaintiffs will suffer a strong litigational hardship
or inconvenience if joinder is required." Carpe v. Aquila,
Inc., 224 F.R.D. 454, 457 (W.D.Mo.2004) (citation omitted). As evident from the substantial volume of Charter
shares traded during the Class Period, the proposed Settle-
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ment Class here consists of several thousand investors who
are geographically dispersed, making joinder impracticable.
Thus, the Settlement Class easily satisfies the numerosity
requirement.
2. Commonality
Rule 23(a)(2)'s "commonality" requirement is satisfied if a
claim arises out of the same legal or remedial theory.
However, as noted in Petrovic, 200 F.3d at 1148, "the interests of the various plaintiffs do not have to be identical to
the interests of every class member; it is enough that they
share common objectives and legal or factual positions.
(Internal quotations marks and citations omitted). Accord
th
Paxton v. Union Nat'l Bank, 688 F .2d 552, 559 (8
Cir.1982).
Under Rule 23(b)(3), this Court must also find that common
questions of law or fact predominate over any individual
questions, and that a class action is superior to other available methods of adjudication. Carpe, 224 F.R.D. at 458.
Courts repeatedly have held that common questions regarding defendants' liability are appropriate for class-wide treatment, even if there are individual differences in Class members' damages. In re Select Comfort Corp. Sec. Litig., 202
F.R.D. 598, 603 (D.Minn.2001). Here, Lead Plaintiff
charges that defendants engaged in a fraudulent scheme, the
result of which was the inflation of Charter's stock price.
Carpe, 224 F.R.D. at 458. Moreover, the litigation of this
case to date demonstrates its manageability and superiority
to individual adjudication of Class members' claims. Select
Comfort, 202 F.R.D. at 611.
*12 Lead Plaintiffs have alleged overwhelming common
questions of law and fact with respect to, inter alia, whether
the defendants violated securities laws; whether the defendants acted recklessly or intentionally in reporting inflated
subscriber numbers and false financial results; whether defendants acted with scienter; and the extent to which the
Class members have sustained damages. See, e.g ., Carpe,
224 F.R.D. at 457. Accordingly, the Court concludes the requirement of commonality has been met.
3. Typicality
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In order to satisfy the typicality requirement of Rule
23(a)(3), Lead Plaintiff must show that its claims are typical
of the class' claims--that its grievances are similar to those
of other class members. Alpern v. UtiliCorp United, 84 F.3d
th
1525, 1541 (8 Cir.1996). Here, Lead Plaintiff, on behalf of
all members of the Class, sought to recover damages for
losses arising out of the same course of conduct, and uniformly affecting all members of the Class. See, e.g., Carpe,
224 F.R.D. at 457. Therefore, the typicality requirement is
satisfied.
4. Adequacy
Rule 23(a)(4) requires that representatives of the class be
"adequate." To meet this criterion, the representative Lead
Plaintiff's interests must be consistent with, and not antagonistic to, those of the Class. Moreover, Lead Counsel must
be qualified, competent and diligent. See, e.g., Bishop v.
Committee on Professional Ethics & Conduct of Iowa State
th
Bar Ass'n., 686 F.2d 1278, 1288 (8 Cir.1982); Carpe, 224
F.R.D. at 458; Paxton, 688 F.2d at 562-63.
As indicated by the affidavit of Joseph Stocke, a managing
director of StoneRidge, Lead Plaintiff has diligently championed the interests of the Class throughout the litigation. It
has also retained counsel well experienced in federal class
action securities litigation. The Court concludes the representatives of the class are more than adequate. For all of the
reasons stated above, this Court will certify the proposed
Settlement Class.
D. ATTORNEY'S FEES
Lead Counsel also seeks an award on behalf of all plaintiffs'
counsel of 20% of the Settlement Fund. Lead Counsel and
plaintiffs' law firms collectively invested 13,633.70 hours in
this case, with a lodestar of $5,211,563.67, litigating this
case for over 2 1/2 years without compensation. [FN2] Lead
Counsel suggests, and this Court agrees, the fee requested is
particularly reasonable given the risks undertaken, the quality of the services rendered, the efficiency of the litigation,
and the excellent results achieved.
FN2. See Fee and Expense Compendium, Ex. A
("Fee and Exp. Comp"). Exhibit B thereto breaks
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down that time into 14 different categories. Each
participating firm's time, rates, and qualifications
are included at Exs. 1-25 thereto.
1. Legal Standard
The Supreme Court has long recognized that "a litigant or a
lawyer who recovers a common fund for the benefit of persons other than himself or his client is entitled to a reasonable attorney's fee from the fund as a whole." Boeing Co. v.
Van Gemert, 444 U.S. 472, 478 (1980). The amount of the
fee award is within the sound discretion of the district court.
th
Petrovic v. Amoco Oil Co., 200 F.3d 1140, 1156 (8
Cir.1999); Grunin v. Int'l House of Pancakes, 513 F.2d 114,
th
126 (8 Cir.1975).
*13 The purpose of the common fund doctrine is to fairly
and adequately compensate class counsel for services
rendered and to "prevent the unjust enrichment of persons
who benefit from a lawsuit without shouldering its costs."
Boeing, 444 U.S. at 478; Catullo v. Metzner, 834 F.2d 1075,
1083 (1st Cir.1987). Indeed the Supreme Court has emphasized that private securities actions, such as the instant action, provide " 'a most effective weapon in the enforcement
of the securities laws and are 'a necessary supplement to
[SEC] action." ' Bateman Eichler, Hill Richards, Inc. v.
Berner, 472 U.S. 299, 310 (1985) (quoting J.I. Case Co. v.
Borak, 377 U.S. 426, 432 (1964)).
There are two recognized methods of computing attorney
fee awards. The "percentage" approach focuses principally
upon the amount recovered, and awards a percentage of that
recovery for fees. As courts have routinely recognized, this
approach most closely aligns the interests of the lawyers
with the class, since the more recovered for the class, the
more the attorneys stand to be paid. Johnston v. Comerica
th
Mortgage Co., 83 F.3d 241, 244 (8 Cir.1996); In re
BankAmerica Corp. Secs. Litig., 228 F.Supp.2d 1061, 1064
(E.D.Mo.2002). This approach is also consistent with arrangements in the market place for contingency cases,
where the individual client generally agrees to a fee based
on amount recovered. See Missouri v. Jenkins, 491 U.S.
274, 285 (1989).
Under the second method, known as the "lodestar" ap-
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proach, the court awards a premium or "multiplier" to the
sum of the total hours invested by attorneys multiplied by
their hourly rate. The Eighth Circuit has stated that a district
court may use either the percentage method or the lodestar
method. See Johnston v. Comerica Mortgage Co., 83 F.3d
241, 244-46 (8th Cir.1996). The Eighth Circuit has approved the percentage-of-recovery methodology to evaluate
attorneys' fees in a common-fund settlement such as this.
See Petrovic v. Amoco Oil Co., 200 F.3d 1140, 1157 (8th
Cir.1999). This Court in its discretion will use the percentage method to award fees in this case.
The fee requested in this case--20% of the Settlement Fund-is within the range of fees awarded by courts in this Circuit.
Moreover, the requested fee is equal to or below what courts
in this Circuit commonly award in common fund cases. Petrovic, 200 F.3d at 1158(24%); In re U.S. Bancorp, 291 F.3d
th
1035 (8 Cir.2002) (36%); Engineering Animation (33%);
IBP, Inc. (28%). [FN3]
FN3. In re Monosodium Glutamate Antitrust Litig.,
2003 WL 297276 at *3 (D.Minn. Feb. 6, 2003)
(awarded class counsel 30% of the $81.4 million
settlement fund after costs and expenses); KK Motors v. Brunswick Corp., No. 98-2307, Order and
Judgment (D. Minn. filed Mar. 6, 2000) (awarded
one-third of the $30 million settlement fund.); In re
LaserMaster Technologies, Inc. Sec. Litig., No.
4-95-631, Order (D.Minn. Oct. 10, 1997) (awarded
class counsel one-third of the settlement fund).
Likewise, courts around the country have awarded attorneys'
fees of 20% or more. See In re Warner Communs. Sec. Litig., 618 F.Supp. 735, 749 (S.D.N.Y.1985) (observing that
"[t]raditionally, courts in this Circuit and elsewhere have
awarded fees in the 20-50% range in class actions"), aff'd,
798 F.2d 35 (2d Cir.1986). In Rite Aid, the Third Circuit
cited several studies conducted by Professor John Coffee of
Columbia Law School, that supported a proposed award of
25% of the $126.6 million settlement in that case:
*14 [T]he District Court found persuasive three studies
referenced by Professor Coffee: one study of securities
class settlements over $10 million that found an average
percentage fee recovery of 31%; a second study by the
Federal Judicial Center of all class actions resolved or
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settled over a four-year period that found a median percentage recovery range of 27-30%; and a third study of
class action settlements between $100 million and $200
million that found recoveries in the 25-30% range were
"fairly standard." [Rite Aid, 269 F.Supp.] at 610. We see
no abuse of discretion in the District Court's reliance on
these studies [in granting an award of 25%].
396 F.3d at 303. On remand, the district court reaffirmed the
25% award, which resulted in a multiplier of 6.96. In re Rite
Aid Corp. Sec. Litig., MDL Dkt. No. 1360, Master File No.
99-1349, 2005 U.S. Dist. LEXIS 4718, at *9, 2005 WL
697461 at *2 (E.D.Pa. Mar. 24, 2005).
The request for attorneys' fees of 20% of the Settlement
Fund falls below the average of fee awards in a study of securities class actions conducted by National Economic Research Associates, ("Regardless of case size, fees average
approximately 32 percent of the settlement.") Martin, pp.
12-13, Supp. Comp. Ex. 7. Furthermore, in many cases involving settlements in excess of $100 million, fees awards
have exceeded 20%. See e.g., In re Rite Aid Corp. Secs. Litig., 146 F.Supp.2d 706 (E.D.Pa.2001) ($193 million recovery; 25% of settlement); In re Oxford Health Plans, Inc.
Sec. Litig., MDL, No. 1222, Order and Final Judgment
(S.D.N.Y. June 12, 2003) ($300 million; 28% of settlement); In re American Continental Corp./Lincoln Sav. &
Loan Sec. Litig., MDL No. 834, Fee Order (D.Ariz. July 24,
1990) ($250 million recovery; 26.6% of settlement); In re
Brand Name Prescription Drugs Antitrust Litig., No. 94
C897, 2000 WL 204112 (N.D.Ill. Feb. 19, 2000) ($685 million recovery; 25% of settlement); In re Informix Corp. Sec.
Litig., No. 1289-CRB, Final Judgment and Order (N.D. Cal.
filed Oct. 29, 1999) ($132 million recovery; 30% of settlement); In re Ikon Office Solutions, Inc., 194 F.R.D. 166
(E.D.Pa.2000) ($111 million recovery; 30% of settlement);
In re Lease Oil Antitrust Litig., 186 F.R.D. 403
(S.D.Tex.1999) ($190 million recovery; 25% of settlement);
Kurzweil v. Philip Morris Cos., Inc., Nos. 94 Civ. 2373, 94
Civ. 2546, 1999 WL 1076105 (S.D.N.Y. Nov. 24, 1999)
($123 million recovery; 30% of settlement); In re Combustion, Inc., 968 F.Supp. 1116 (W.D.La.1997) ($127 million
recovery; 36% of settlement); In re Sumitomo Copper Litig.,
74 F.Supp.2d 393 (S.D.N.Y.1999) ($116 million 27.5% of
settlement); In re Home-Stake Prod. Co. Sec. Litig., MDL
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No. 153, Final Judgment (N.D. Okla. filed Jan. 2, 1990)
($185 million recovery; 30% of settlement); In re Prudential Sec. Ltd. P'shps Litig., 912 F.Supp. 97 (S.D.N.Y.1996);
$110 million; 27% of settlement); In re Vitamins Antitrust
Litig., No. 99-197(TFH), MDL No. 1285, 2001 U.S. Dist.
LEXIS 25067, 2001 WL 34312839 (D.D.C.2001) ($385
million recovery; 34% of settlement); In re Waste Mgmt .,
Inc. Sec. Litig., No. 97- 7709, 21 Class Action Rep. 263
(Order) (N.D. Ill. filed Sept. 17, 1999))($220 million recovery; 20.8% of settlement); In re Dollar Gen. Corp. Sec. Litig., No. 01-388 Order (M.D. Tenn. filed May 24, 2002)
($162 million recovery; 21.6% of settlement); In re Sunbeam Sec. Litig., 6 F.Supp.2d 1323 (S .D. Fla.2001)
($140.75 million recovery; 26.3% of settlement).
*15 Courts have also stated that the percentage awarded
should not be computed on a "sliding scale," i.e., decreasing
the percentage as the recovery increases. As noted in Rite
Aid:
This position [that the percentage of recovery devoted to
attorneys fees should decrease as the size of the overall
settlement or recovery increases] ... has been criticized by
respected courts and commentators, who contend that
such a fee scale often gives counsel an incentive to settle
cases too early and too cheaply.
396 F.3d at 303, quoting In re Cendant Corp. Litig., 264
F.3d 201, 284 n. 55.
B. Results Achieved in Light of Risks Undertaken
The results achieved in light of the risks undertaken is an
important factor in computing the attorneys' fees award. See,
e.g., BankAmerica, 228 F.Supp.2d at 1064. Securities fraud
class actions are by their nature, complex and difficult to
prove. See In re Computron Software, 6 F.Supp.2d at 317.
This case was no exception.
To succeed on its claims under the 1934 Exchange Act,
Lead Plaintiff had to establish that each defendant was responsible for an omission or a misstatement that was material; that the statement or omission caused damage to the
Class; and that defendants acted with scienter. SC Indus.,
Inc. v. Northway, Inc., 426 U.S. 438 (1976); Ernst & Ernst
v. Hochfelder, 425 U.S. 185, 193 n. 12 (1976).
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In order to establish the first element of proof, i.e., that
Charter issued false statements, Lead Counsel had to understand the Company's practices for terminating or extending
customers who were delinquent in their payments (including
aging of receivables, accounting reserves for bad debt,
"truck" orders, and the like). Lead Counsel also had to master issues involving capitalization of customer service representatives' salaries; accounting for contracts with third
parties to solicit new customers; and whether it was appropriate to recognize payments received for the promotion of
new cable channels when the service was first provided
rather than over the course of the programming license.
Gross Decl. ¶¶ 136-75. See Petrovic, 200 F.3d at 1152
(complexity of case is a factor in determining fees).
There were considerable risks in establishing that Charter's
conduct was fraudulent. Gross Decl. ¶¶ 111-14. Defendants
asserted that most of the customer overcount resulted from a
legitimate business practice of "managing disconnects," that
is, counting customers as "active" even though they were
delinquent, until several efforts had been made by sales personnel to encourage payment and/or renewal. Gross Decl. ¶¶
116-38.
Moreover, with respect to the accounting claims, there was
uncertainty whether the violations arose from deliberate efforts to manipulate the results, or poor internal controls that
resulted from Charter's rapid expansion early in the Class
Period following several major acquisitions. Gross Decl. ¶¶
136-166. While there could be no dispute that the lackback
transactions were fraudulent, they contributed only $17 million of over $400 million that Charter had to restate. Gross
Dec. ¶¶ 167-7
*16 Lead Plaintiff would have benefited from the restatement and guilty pleas by several senior executives with respect to these liability issues. However, as previously discussed, there remained significant risks in proving "loss
causation," i.e., that the losses sustained by Class Members
were caused by Charter's inflated customer count and cash
flow, rather than by the Company's inability to adjust to
competition from satellite tv companies while servicing its
enormous debt load.
Loss causation has to do with the relationship between the
plaintiff's investment loss and the information misstated

Page 12

or concealed by the defendant. If that relationship is sufficiently direct, loss causation is established; but if the connection is attenuated, or if the plaintiff fails to demonstrate a causal connection between the content of the alleged misstatements or omissions and the harm actually
suffered, a fraud claim will not lie.
See Lentell v. Merrill Lynch & Co., 396 F.3d 161, 174 (2d
Cir.2005) (Internal citations and quotations omitted).
Indicative of the loss causation issues Lead Plaintiff faced,
when Charter wrote off 120,000 customers in February
2002 following unwinding of the customer overcount
scheme, Charter's stock price climbed. Gross Decl. ¶ 197.
Lead Plaintiff's ability to recover damages for the customer
overcount scheme was therefore at risk. While Charter's
stock price subsequently dropped when it was downgraded
by Merrill Lynch on July 18, 2002, the reasons for the
downgrade only partially related to questions regarding the
Company's accounting for certain labor costs. Id. ¶ 187.
Thus, defendants would have asserted that Lead Plaintiff
was not entitled to recover the entire $.50 per share decline
that day. Id. at 194.
With respect to the August 16, 2002 disclosure of the Grand
Jury investigation of Charter, the only risk was whether the
$.20 decline that day was "statistically significant." While
Lead Plaintiff's expert concluded that the 7.27% drop was
"significant," the issue would have been subject to a battle
of experts. Id. Charter's restatement of its financial results
did not occur until well after the end of the Class Period,
and had negligible impact on its stock price, since it related
to results that were well over a year old at the time. See
th
Robbins v. Koger Props., 116 F.3d 1441 (11 Cir.1997)
(revelation that company had materially overcounted number of cattle came after bankruptcy had been declared, precluded finding of loss causation.).
Even if Lead Plaintiff had prevailed and established that
100% of the price decline on July 18 and August 16, 2002
was attributable to disclosures related to defendants' fraud,
the recoverable damages for Class Members, assuming that
100% filed claims, would be $198 million. Gross Decl. ¶
198. Recent studies have shown that, on average, only 50%
of eligible class members file claims. [FN4] Conservatively
assuming that 65% of eligible Class Members will file
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claims, the total losses for these two days would be, at most,
$129 million. Id.
FN4. See Elaine Buckberg, Todd Foster, Ronald
Miller, and Stephanie Plancich, Recent Trends in
Shareholder Class Action Litigation: Bear Market
Cases Bring Big Settlements, (NERA Feb. 2005)
(Supp.Comp.Ex. 4).
*17 Lead Counsel nonetheless recovered an even larger
amount for the Class. It did so by analyzing all of Charter's
prior statements and focusing on the market's reaction to the
Company's November 1, 2001 announcement that its "internal" customer growth rate had slipped to 1% from a previous
growth rate of 2+%, and would likely remain in that range
for the foreseeable future. Gross Decl. ¶ 125. While defendants would undoubtedly have asserted that this was really
"old news," since Charter had announced several weeks
earlier that it expected a downturn in customer growth, defendants were nonetheless persuaded to pay a substantial
portion of their exposure arising from this third announcement as well. Gross Decl. ¶ 197. Moreover, the Settlement
represented nearly 100% of Charter's estimate of its outside
exposure, without any discount for the portion of claims
likely to be filed. Gross Decl. ¶ 199.
3. The Fee Request In Light of Fees Paid to Defendants'
Counsel
The quality and vigor of opposing counsel is important in
evaluating the services rendered by Lead Counsel. See IBP,
Inc ., 328 F.Supp.2d at 1064. As evidenced from the appearances at the hearings in this case, Lead Counsel faced a multitude of law firms representing defendants in this litigation.
Most of these firms participated in the mediation sessions as
well. As stated earlier, counsel were well paid for their efforts. Gross Decl. ¶ 201.
Given the vigor with which Lead Counsel and other
plaintiffs' law firms investigated claims, briefed the motions
to dismiss, and negotiated the settlement, it is reasonable for
Lead Counsel and the other plaintiffs' firms be as well paid
as their adversaries who did not work on a contingency
basis. See Spicer v. Chicago Bd. Options Exch., Inc., 844
F.Supp. 1226, 1247 (N.D.Ill.1993) (plaintiff's counsel en-
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titled to reimbursement at rates comparable to defendants'
counsel).
4. Lodestar Cross-check
While the Eighth Circuit has recognized the primacy of the
percentage of recovery approach, it has also endorsed use of
the lodestar method as a "cross check." Petrovic, 200 F.3d at
1157; BankAmerica, 228 F.Supp.2d at 1065.
a. Hours Expended by Counsel and Hourly Rates_
Plaintiffs' counsel and their para-professionals spent, in the
aggregate, 13,633.70 hours in this case. See Fee and Exp.
Comp., Exs. A-B. To arrive at the lodestar, the hours expended are typically multiplied by each attorneys' respective
hourly rate. The Supreme Court and other courts have held
that the hourly rate to be applied in calculating the lodestar
is that which is normally charged in the community where
the attorney practices. See, e.g., Blum, 465 U.S. at 895. In
addition, the Supreme Court and other courts have held that
the use of current rates is proper, since such rates compensate for inflation and the loss of use of funds. In determining reasonableness of the hourly rates, the Court should
also take into account the attorneys' legal reputation, experience and status. As the biographies that accompany each
law firm's declaration attest, counsel are among the most
prominent, experienced and well-regarded securities litigators in the nation. Thus, the hourly rates charged are reasonable here. See Missouri v. Jenkins, 491 U.S. at 283-84;
BankAmerica, 228 F.Supp. at 1065 ("while the hourly rates
ranging up to $695 are high for the Eastern District of Missouri, they are nonetheless within the range of reasonableness in the realm of nationwide securities class actions.").
b. Multiplier
*18 Computation of the total billable time is the first step
under the "lodestar" method. See In re Harrah's Entertainment, No. 95-3925, 1998 WL 832574 at *5 (E.D.La. Nov.
24, 1998) ("[b]ecause counsel prosecuted this action on a
contingent fee basis, the Court would rather focus on results
obtained. To overly emphasize the amount of hours spent on
a contingency fee case would penalize counsel for obtaining
an early settlement and would distort the value of the attor-
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neys' services."). The multiplier is intended to account for,
among other things, the results achieved, the quality of representation, the complexity and magnitude of the litigation,
the consequent risk of nonpayment viewed as of the time of
filing the suit, and the contingent nature of the expected
compensation for services rendered. In re Ivan F. Boesky
Secs. Litig., 888 F.Supp. 551, 562 (S.D.N.Y.1995).
The requested fee of 20% of the $146,250,000 recovery
equates to a multiplier of 5.61 based on the lodestar to date.
This falls within the range of multipliers found reasonable
for cross-check purposes by courts in other similar actions,
and is fully justified here given the effort required, the
hurdles faced and overcome, and the results achieved. See,
e.g., Rite Aid, 2005 WL 697461 at *2-*3 (multiplier of
6.96); Cosgrove v. Sullivan, 759 F.Supp. 166, 167 n. 1
(S.D.N.Y.1991) (multiplier of 8.74); Di Giacomo v. Plains
All Am. Pipeline, Nos. H-99-4137, H-99-4212, 2001 U.S.
Dist. LEXIS 25532, at *31, 2001 WL 3463337 at 10
(S.D.Tex. Dec. 18, 2001) (multiplier of 5.3); Roberts v.
Texaco, Inc., 979 F.Supp. 185, 197 (S.D.N.Y.1997)
(multiplier of 5.5).
Moreover, the multiplier is based on the hours incurred to
date. Had the case not been settled, considerably more time
would have been necessary to complete formal discovery
(particularly of third parties) and to prepare this case for trial with no assurance that the outcome would have been any
more successful. Indeed, given Charter's precarious financial condition, there was a risk that the continued pendency
of this lawsuit would preclude the Company from renegotiating its credit lines. Further litigation would have diminished the considerable insurance policies that were paying
defendants' counsels' fees.
5. Public Policy Considerations
This Court believes the requested fee is reasonable, under
both the percentage and lodestar methods, and is consistent
with public policy concerns promoting prompt resolution of
litigation and conservation of judicial resources. Moreover,
the federal securities laws are remedial in nature. To effectuate their purpose of protecting investors, the courts must
encourage private lawsuits. See Basic Inc. v. Levinson, 485
U.S. 224, 230-31 (1988). The Supreme Court has emphas-
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ized that private securities actions such as this provide " 'a
most effective weapon in the enforcement' of the securities
laws and are 'a necessary supplement to [SEC] action." '
Bateman Eichler, 472 U.S. at 310 (citation omitted). See
also Petrovic, 200 F.3d at 1148 (discussing the strong public policy favoring settlement agreements, stating that
"courts should approach them with a presumption in their
favor.") (quoting Little Rock Sch. Dist. v. Pulaski County
Special Sch. Dist., 921 F.2d 1371, 1388 (8th Cir.1990)).
*19 The typical class representative is unlikely to be able to
pursue long and protracted litigation at his or her own expense, particularly with the knowledge that others similarly
situated will be able to "free ride" on these efforts at no cost
or risk to themselves. Furthermore, the significant expense
combined with the high degree of uncertainty of ultimate
success means that contingency arrangements are necessary
to retain competent counsel. Indeed, lawyers that pursue
private suits such as this on behalf of investors augment the
overburdened SEC by "acting as 'private attorneys general."
' Ressler v. Jacobsen, 149 F.R.D. 651, 657 (M.D.Fla.1992)
(citation omitted). Thus, "public policy favors the granting
of [attorneys'] fees sufficient to reward counsel for bringing
these actions and to encourage them to bring additional such
actions." Id.
6. Objections
Six objections to the fee request have been filed, including
three by state employee pension funds, the New York State
Teachers' Retirement System ("NYS Teachers"), Public Employee Retirement System of Idaho ("PERSI"), and
Pennsylvania Public School Employees' Retirement System
("PPSERS"). The Court believes the paucity of objections
validates the fairness of the fee request. In evaluating these
objections, the Court has considered the constituency of the
Class, and with the possible exception of the state employee
pension funds, the absence of objections from other large institutional investors who purchased Charter stock during the
Class Period.
This Court notes that other district courts in this Circuit
have denied similar objections by these same three pension
funds in granting a 25% fee from an $84 million settlement
in In re Excel Energy, Inc., 2005 WL 840370 at *2 (D.
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Minn. April 8, 2005). The lodestar multiplier in that case
was 4.7. As detailed below, many other institutional investors have endorsed fee awards of 20% or more in comparable cases.

lyst report questioning the accounting practices here was issued on July 18, 2002, 13 days before the first complaint
was filed. Thus, he argues the lawsuits were triggered by
and based entirely upon the Merrill Lynch report.

The Court first notes that NYS Teachers have misstated the
fee request. Contrary to its computation, the amount requested is not $35.2 million, but $29.25 million, of which approximately 55% will be in Charter stock and warrants.
NYS Teachers question the efficiency of the litigation.
However, the due diligence discovery program was conducted on an expedited basis and was concluded 12 weeks after
execution of the August 5, 2004 Memorandum of Understanding ("MOU"). It was staffed by associates, except for
interviews of defendants and other key Charter employees.
The discovery program served not only to confirm Lead
Counsel's assumptions regarding the evidence regarding the
claims being settled--which was an express pre-condition to
the Settlement--but also aided the continued prosecution of
claims against the then non-settling defendants.

Valas also argues class counsel was further assisted by the
Grand Jury investigation into Charter's operations. He notes
that fourteen law firms then filed complaints, drawn by the
virtual certainty of a lucrative recovery. Then on April 1,
2003, Charter announced it was restating its financial reports for 2000, 2001, and 2002, thus a good settlement was
virtually assured. Valas maintains the indictments of the
Charter officers were "icing on the cake," making settlement
a foregone conclusion. Meanwhile, the SEC was pursuing
an investigation of subscriber count practices and accounting for agreements with Scientific Atlanta and Motorola,
which significantly assisted the private plaintiffs here. Valas
concludes that the case has all of the indicia of cases that
settle quickly and easily based on publicly available information, i.e., restatement of financials, parallel SEC proceedings, and criminal indictments of corporate officers.

By focusing on the attorney time spent on the case, NYS
Teachers also ignores what is a critical focus of any fee determination--the recovery achieved for the Class. As discussed below, objector's position is contrary to case law in
this Circuit. See e.g., Xcel; Johnston v. Comerica Mortg.
Corp., 83 F.3d 241, 245 (8th Cir.1996).
*20 There are also three objections to the amount of the fee
request from individual shareholders, Ann Mitchell, Susan
Lockshine, and Rory Valas, all of whom have objected
through counsel. Valas purchased 400 shares of Charter.
Valas argues the request for 20% of the settlement fund is
excessive. Valas argues that if this percentage was negotiated between class counsel and lead plaintiff at the inception
of the case, then this suggests Stoneridge was a mere figurehead plaintiff. Valas further argues the case was a low risk
securities class action and merits a commensurate fee award.
He cites In re Bristol Myers Squibb Sec. Litig. 2005
U.S.Dist. LEXIS 2917 at 25 n. 8 (S.D.N.Y. Feb. 24, 2005),
as nearly factually identical, particularly the company's restatement of its financials. He argues that class counsel
merely followed parallel proceedings in the newspaper and
incorporated the information gleaned from public sources in
their complaint. He further notes that the Merrill Lynch ana-

Valas notes that while ordinarily a lead plaintiff as the class
member with the highest losses may be presumed to have a
financial interest in ensuring that attorney's fees are as low
as possible, that interest is offset here by the incentive
award of $26,625 that class counsel requested on their behalf. He argues the incentive award is the quid pro quo for
not opposing class counsel's fee request. Valas believes that
a fee award of no more than 2.3 times class counsel's documented lodestar, and no more than 7.5% of the settlement
fund, is appropriate here. Valas also asks the Court to scrutinize the attorney hours spent after the MOU, known as
"confirmatory" discovery. Valas believes that the hours
worked after the parties had an MOU of settlement suggests
that class counsel used the confirmatory discovery process
as a way to pad their hours and run up their lodestar in an attempt to make their 20% fee request appear reasonable.
*21 Ann Mitchell did not submit the transactional documentation required by the Notice concerning purchases and
sales of Charter stock. For this reason, the Court will deny
the objection. Mitchell argues that the request for 20% of
the settlement funds is excessive, not reasonable, and comes
at the expense of class members. She suggests the Court
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should award attorneys' fees of 12% of the settlement fund.
Mitchell describes the case as a "piggy back" case in that the
SEC had filed an action against Charter regarding accounting and auditing enforcement issues. She also believes there
was no appreciable risk of nonrecovery, nor were there
groundbreaking legal issues involved.
The Court concludes the reasonableness of the 20% fee requested in this case is confirmed by a very recent decision
by a district court in this Circuit, where the court awarded
25% of an $84,000,000 recovery. Xcel, 2005 WL 840370 at
*2. The cases were similar in that the 84 million dollar settlement was reached before depositions, but after document
discovery, motions to dismiss, and mediation. The requested
fee represented a 4.7 multiple of the lodestar. In rejecting
the objections to the fee request, the court noted:
All counsel--both those representing plaintiffs and defendants--conducted this litigation in an exemplary manner and fulfilled their obligations under Rule 1. This is the
type of complex litigation that easily could have dragged
on for several more years. Instead, it had a relatively short
stay of two and a half years on this court's docket because
counsel litigated the case efficiently and inexpensively.
The lodestar of plaintiffs' counsel could easily have been
much higher had not counsel cooperated with one another
through the litigation and settlement process. Instead, all
counsel presented a modest lodestar because they moved
the case along efficiently to a just result in a remarkably
short time.
Id. LEXIS, at *17, WL at *5. See also IBP, Inc., 328
F.Supp.2d at 1065 (awarding 28% in fees where case settled
before discovery and while the motion to dismiss was
pending, with court making clear that it had no intention to
"penalize Plaintiff's counsel for proceeding efficiently and
effectively").
The court in Xcel noted a number of fee awards which granted 25% or more of the recovery. "First, courts in this circuit
and this district have frequently awarded attorney fees
between twenty-five and thirty-six percent of a common
fund in other class actions." Id. WL at *11. The court further
observed that its "award comports with attorney fee awards
in other securities actions from other federal courts around
the country." Id. WL at *11.
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NYS Teachers asserts that the increased presence of institutional investors in securities class actions has resulted in a
decline in fees requested, as well as awarded. While this is
true in a select few mega-settlements, it is not a trend. The
fact remains that 33% remains the fee most frequently requested. See, Elaine Buckberg, Todd Foster, Ronald Miller,
and Stephanie Plancich, Recent Trends in Class Action Litigation: Bear Market Cases Bring Big Settlements, pp. 9-10
(NERA Feb. 2005). [FN5]
FN5. This study was attached as Ex. 4 to the Supp.
Comp. filed on April 15, 2005. It shows in 40% of
the cases, the fees requested were 33%.
*22 NYS Teachers cites several cases where the fee awards
were less than 20%, including some of the same decisions
rejected by the court in Xcel. In In re BankAmerica Secs.
Litig., 228 F.Supp.2d 1061 (E.D.Mo.2002), the district court
awarded fees of 18% on a $460 million settlement. The
$82.8 million fee was granted even though the risk of limited or no recovery was quite small. Defendant BankAmerica had very "deep pockets." Moreover, the proxy fraud
claims arising out of BankAmerica's merger did not require
proof of scienter, an element for Rule 10b-5 fraud claims asserted here. Xcel, 2005 WL 840370 at *10.
In re Cendant Corp. Secs. Litig., 109 F.Supp.2d 285
(D.N.J.2000), aff'd in part, vacated in part, 264 F.3d 201
(3d Cir.2001), after remand, 243 F.Supp.2d 166
(D.N.J.2003), is also inapposite. That "was a simple case in
terms of liability." 264 F.3d 197. Moreover, Cendant's financial situation was much more sound than Charter's.
In re Bristol-Myers Squibb Sec. Litig., 361 F.Supp.2d 229
(S.D.N.Y.2005), is also distinguishable. There, the company
was compelled to pay the SEC $150,000,000 to settle fraud
claims. That SEC settlement coincided with settlement of
the class action for twice that amount. The class action settlement in Bristol-Myers, which occurred while the dismissal of the complaint was being appealed, was driven by
the company's desire to settle with the SEC. In contrast, here
the SEC settled with Charter for injunctive relief only. Thus,
the Court rejects the theory that the SEC settlement drove
the recovery here. Finally, Lead Plaintiff here is a sophisticated institutional investor. This Court has no reason to ques-
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tion its consent to the fee request.
As to the notion that the outcome here was a foregone conclusion, referencing the government's actions, as well as
Merrill Lynch's July 18, 2002 downgrade of Charter, in his
Declaration addressed earlier, attorney Gross discusses the
risks and hurdles in this case. The Court finds that under
these circumstances, the risks undertaken and overcome,
particularly relative to the size of the recovery, support an
award of 20%.
As to the fact that the 20% fee requested would result in an
award in excess of a "3" multiplier, as stated previously, in
this Circuit, the use of a percentage method of awarding attorney fees in a common-fund case is "well established."
Petrovic, 200 F.3d at 1157. Although courts may use the
lodestar to "cross check" the reasonableness of the percentage awarded, there is no requirement to do so in this Circuit.
See, Xcel, 2005 WL 840370 at * 12 (4.7 multiplier). In any
event, "the lodestar cross-check does not trump the court's
primary reliance on the percentage of common fund method
." Id. LEXIS, at *40, WL at *12; Rite Aid, 396 F.3d at 306
(6.96 multiplier; cautioning against setting fees in a "formulaic way"). See 396 F.3d at 301. Here fees of 20% of the settlement yield a 5.61 multiplier, which is within the range of
multipliers awarded in comparable complex cases.
*23 As to the objections challenging the time incurred for
the due diligence discovery, the Court is convinced that
Lead Counsel directed a significant due diligence discovery
effort in connection with execution of the MOU, which was
an express condition of the Settlement. The Court is also
convinced the due diligence was conducted in an efficient
and expedited manner. Thus, the Court concludes the time
expended in connection with due diligence should not be
discounted.
The lodestar is challenged on two grounds. First, it attacks
the time spent on discovery, asserting inefficient management of the due diligence program in particular, and the case
in general. The argument ignores that a portion of the discovery pre-dated the due diligence program. See Supp. Decl. ¶¶ 5, 6. Moreover, the due diligence component was efficiently staffed, solely by associates from a few firms (with
the exception of partners who conducted the actual inter-
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views). Moreover, the entire program was completed in 12
weeks after execution of the MOU, indicative of the efficiency of the effort. Id. 7-21. Thus, the Court believes all
the discovery related time should be fully compensated.
As to the inclusion of the time incurred by several firms in
preparing their initial complaints and vying for lead
plaintiff, the Court notes that none of these cases were dismissed and were all consolidated in the Amended Complaint. They provided a breadth of plaintiffs to support class
certification. Several of the firms assisted in the case by
providing additional personnel to review and analyze documents for preparation of the Amended Complaint and for
the due diligence program. Thus, their efforts throughout the
lawsuit contributed to its successful resolution.
Moreover, NYS Teachers lumps together all the firms' time
into these two categories, including that of Lead Counsel
(327 hours), as well as two other firms whose work product
contributed to the Amended Complaint; Glancy Binkow,
which filed the first action (109 hours.); and Milberg Weiss
(248 hours). Both firms conducted their own independent
investigations, and shared the benefits of that investigation
with Lead Plaintiff. Even if the Court were to disallow the
time of all the other firms, the ultimate impact on the lodestar/multiplier would not be significant, and would not warrant reduction of the percentage award requested. The total
hours as adjusted would be 12,108; the total lodestar would
be approximately $4.7 million. The multiplier for a 20%
award would increase to 6.2, which is still within the range
of awards for cases like discussed above.
The Court also concludes Susan Lockshine's objections to
the notice, time of payment of fees and amount of payment
to Lead Plaintiff is without merit. The Notice mailed to
Class members adequately described the recovery obtained,
the relevant proceeding, the attorneys' fees requested and
the rights and obligations of Class members, and other information to enable a Class member to make an informed
judgment as to whether to participate in the Settlement, object to it or the requested fees, or to opt out. In compliance
with the Private Securities Litigation Reform Act of 1995
("PSLRA"), the Notice also specified the number of shares
Lead Plaintiff's expert estimated were damaged and represented that the recovery per share if every class member sub-
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mitted a proof of claim. See 15 U.S.C. § 78u-4(a)(7)(A).
*24 The additional details that Lockshine insists should
have been included in the Notice concerning total amount of
damages, and percentage of damages recovered, are not required by the PSLRA, where, as here, there is a disagreement among the parties about the average amount of damage on a per share basis. See 15 U.S.C. § 78u-4(a)(7)(B).
The PSLRA requires, and the Notice (¶ 3) describes, the
reasons for the disagreement--e.g., the appropriate economic
model for determining damages, the amount, if any, of the
artificial inflation, and non-fraud related market or other
forces affecting the price of Charter stock. See, Rent-Way,
305 F.Supp. at 511 (court rejected a similar objection, reasoning that the objector "demands a level of specificity not
required by Rule 23(e), federal due process standards, or the
PSLRA." (citation omitted)); see also Petrovic, 200 F.3d at
31.
Moreover, Lockshine is represented by counsel, who had
access to papers Lead Plaintiff filed in support of settlement
and fees. These papers detail the damage estimates of both
defendants (100%) and Lead Plaintiff (upwards of 93% for
claimants likely to file). Thus, the Court concludes the adequacy of the Notice and record supporting the Settlement is
adequate.
E. PLAINTIFFS' COUNSEL'S EXPENSES
Counsel for all the plaintiff law firms have incurred
$671,734.64 out-of-pocket expenses in prosecution of this
case. Each plaintiff law firm that participated in this litigation has submitted separate Declarations attesting to the accuracy of their expenses. See Fee and Expense Compendium. These expenses, the largest of which were for experts,
investigators, document reproduction, and travel related to
court hearings, witness interviews, and mediation, are tallied
in Exs. C-D to the Compendium. See U.S. Bancorp, 291
F.3d at 1038 (finding out-of-pocket costs awards to class
counsel appropriate); BankAmerica, 228 F.Supp.2d at 1067
(approving out of pocket expenses of over $5 million); Missouri v. Jenkins, 491 U.S. at 295 ("[p]laintiffs' out-of-pocket
costs for telephone telecopier, air and local couriers, postage, photocopying, Westlaw research, secretarial overtime,
and counsels' travel expenses are routinely billed to fee-
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paying clients, and thus are all compensable as part of a
reasonable attorney's fee").
F. LEAD PLAINTIFF'S APPLICATION FOR COMPENSATORY AWARD
Pursuant to 15 U.S.C. § 78u-4(a)(4), Lead Plaintiff StoneRidge seeks an award of $26,625 as reimbursement for the
88.75 hours that one of its managing directors, Joseph
Stocke, expended on this litigation for the benefit of all
Class Members. As set forth in his affidavit, Supp. Comp.,
Ex. 2, StoneRidge is an investment advisor responsible for
managing over $700 million in assets. Stocke Aff. ¶ 1.
Stocke was personally involved in this litigation from the
outset. Among other things, he reviewed the initial motion
for appointment as Lead Plaintiff and was kept abreast of
the investigation undertaken by Lead Counsel through
weekly teleconferences. Stocke Aff. ¶¶ 2 & 9.
*25 Stocke identified Scientific-Atlanta as the likely vendor
who was involved in the kickback scheme with Charter.
This was not identified in the Indictment. Id. ¶ 6. He also
participated in the mediation efforts by both teleconference
during key presentations, as well as by phone consultations
during ongoing negotiations. All demands proffered during
the negotiations with Charter and Andersen were first authorized by Mr. Stocke. Id. ¶ 12. He also assisted in formulation of the Plan of Allocation. Id. ¶ 15.
Stocke's daily time records are reflected in his Affidavit ¶
17. His hourly rate of $300 is based on his annualized compensation as an investment manager for StoneRidge. Id. ¶
18. Reimbursement to StoneRidge for Stocke's time and services rendered for the benefit of the Class is consistent with
§ 27(a)(b)(4) of the PSLRA. Courts in this District have
routinely approved such reimbursements. See, e.g.,
BankAmerica (compensation totaling $130,000 paid to the
th
class representatives); U.S. Bancorp (8 Cir.2002).
Objector Lockshinequestions the $26,625 compensatory
award requested by Lead Plaintiff. The Affidavit of Joseph
Stocke shows that the Class clearly benefitted from the time
Lead Plaintiff expended aiding the pursuit of these claims.
The request is in line relative to other awards. See Xcel,
2005 U.S. Dist. LEXIS 6432, at *43, 2005 WL 840370 at
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*13 ($100,000 to one lead plaintiff); In re Dun & Bradstreet
Credit Serv. Cust. Litig. 130 F.R.D. 366, 376 (S.D.Ohio
1990) ($215,000 to four named plaintiffs).
III. CONCLUSION
Based on all of the reasons stated above and the entire record herein, the Court will: (1) certify the proposed Settlement Class; (2) deny the objections; (3) approve the Settlement; (4) approve the Plan of Allocation; and (5) award the
requested (a) 20% in fees to plaintiffs' counsel, (b)
$671,734.64 in expenses and (c) $26,625 Compensatory
Award to Lead Plaintiff.
Accordingly,
IT IS HEREBY ORDERED that Lead Plaintiff's motion for
Final Approval of the Settlement and Plan of Allocation is
GRANTED. (Doc. 306)
IT IS FURTHER ORDERED that Lead Plaintiff's motion
for attorneys' fees is GRANTED. (Doc. 306.)
IT IS FURTHER ORDERED that Lead Plaintiff's motion
for leave to file in excess of page limit is GRANTED. (Doc.
319.)
Slip Copy, 2005 WL 4045741 (E.D.Mo.)
Motions, Pleadings and Filings (Back to top)
• 2003 WL 23675718 (Trial Pleading) Consolidated Class
Action Complaint for Violations of Federal Securities Law
(Jun. 12, 2003)
• 4:02cv01186 (Docket) (Aug. 5, 2002)
END OF DOCUMENT
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Only the Westlaw citation is currently available.
United States District Court,D. Delaware.
In re: DAIMLERCHRYSLER AG SECURITIES LITIGATION
No. Civ.A. 00-993, Civ.A. 00984, Civ.A. 01-004(JJF).
Jan. 12, 2004.
A. Gilchrist Sparks, III, and Alan J. Stone, of Morris, Nichols, Arsht & Tunnell, for Plaintiff Tracinda Corporation.
Thomas J. Allingham II, and Robert S. Saunders, of Skadden, Arps, Slate, Meagher & Flom LLP, for Defendants
DaimlerChrysler AG, Daimler-Benz AG, Jürgen Schrempp,
and Manfred Gentz.
Michael D. Goldman, and Peter J. Walsh, Jr., of Potter Anderson & Corroon LLP, for Defendant Hilmar Kopper.
Joel Friedlander, and Joanne P. Pinckney, of Bouchard Margules & Friedlander, for Intervenor, Bloomberg, L.P.
SPECIAL MASTER'S REPORT TO THE DISTRICT COURT
REGARDING PRODUCTION OF ADDITIONAL DOCUMENTS DURING TRIAL
SEITZ, J.
*1 On December 16, 2003, before the start of testimony of
the last two trial witnesses, the DaimlerChrysler Defendants
informed the District Court that sixty-one pages of documents responsive to earlier document requests had not been
produced to the plaintiffs. The documents came from the
files of Gary C. Valade, who was Chrysler Corporation's
Chief Financial Officer at the time of the merger negotiFN1
ations (Tr. Tr. 2114).
Mr. Valade is currently DaimlerChrysler AG's Executive Vice President of Global Procurement and Supply, and is also a member of the DaimlerChrysler Board of Management (Hr. Tr. 10).
FN1. “Tr. Tr.” is an abbreviation for the transcript
of the trial before the Honorable Joseph J. Farnan,
Jr. “Hr. Tr.” is an abbreviation for the December
22, 2003 transcript of the hearing before the Special Master.
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produced five additional pages from Mr. Valade's files. At
the evidentiary hearing on December 22, 2003, the DaimlerChrysler Defendants produced another page of notes from
Mr. Valade's files (Hr. Tr. 262-63).
The District Court referred this matter to the Special Master
to make findings regarding the tardy production of documents from Mr. Valade's files (Tr. Tr. 2116-17). On December 22, 2003, the Special Master conducted an evidentiary
hearing. Based on the record developed at the hearing, I find
that the DaimlerChrysler attorneys did not intentionally or
in bad faith withhold relevant documents from production.
Instead, I find that the most likely explanation for the late
production of documents is careless copying of Mr. Valade's
documents by outside copy vendors, discovered by Mr.
Valade and the attorneys just before Mr. Valade's trial testimony. The facts and my reasoning are set forth below.
1. The Gamma I and Gamma II Binders.
As Chief Financial Officer for Chrysler Corporation, Mr.
Valade was involved in many of the key negotiations for the
Daimler-Benz/Chrysler Corporation merger (Hr. Tr. 95).
Mr. Valade collected the various documents distributed during the negotiations and also made detailed handwritten
notes of meetings. During the merger negotiations he placed
the documents in small folders in his office, rather than
maintain a central merger file. Once the parties announced
the merger, Mr. Valade consolidated his notes and other
merger-related documents into two separate three-ring binders, and labeled the binders Gamma I and Gamma II. The
binders were stored in his office until requested by the attorneys (Hr. Tr. 11, 46).
Although Chrysler Corporation and DaimlerChrysler AG
have document retention policies, Mr. Valade followed his
own policy for documents under his control. No one except
Mr. Valade was permitted to discard documents in his files
(Hr. Tr. 11). Mr. Valade testified, and I find, that Mr.
Valade did not conceal or destroy any documents contained
in the Gamma binders since he created the binders in 1998
(Id.).
2. DaimlerChrysler's Document Gathering Process.

On December 19, 2003, the DaimlerChrysler Defendants
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In March 2002, the District Court denied the DaimlerChrysler Defendants' motions to dismiss the complaints
filed by the plaintiffs. With the door now open for discovFN2
ery,
Tracinda and the Lead Plaintiffs served document
requests (Hr. Tr. 138). Skadden Arps Slate Meagher & Flom
(“Skadden”), DaimlerChrysler's litigation counsel, designated two partners to supervise document production from
DaimlerChrysler's two headquarters-for Auburn Hills,
Michigan, Lea Haber Kuck, Esquire, and for Stuttgart, Germany, Joseph Sacca, Esquire (Hr. Tr. 138). For purposes of
this proceeding, only the Auburn Hills document production
is at issue.
FN2. The Private Securities Litigation Reform Act,
15 U.S.C. § 78u-4(b)(3)(B), provides for an automatic stay of discovery once defendants file motions to dismiss. Discovery was therefore stayed
while the motions to dismiss were pending.
*2 Skadden followed its usual practice for a large document
production case, modified for the specific details of the
DaimlerChrysler organization. With the assistance of inhouse counsel, Skadden prepared written instructions for
employees that explained the discovery process and what
original documents to gather for eventual detailed review by
Skadden attorneys (Hr. Tr. 142-43). Although the general
instructions were not made part of the hearing record, it appears that the instructions were broad and intended to sweep
in as many relevant documents as possible. Several Skadden
attorneys and in-house attorneys were available at the Auburn Hills location to coordinate the collection of documents and answer questions from employees. Some
DaimlerChrysler employees gathered their own documents,
while others were assisted by in-house counsel or Skadden
attorneys or legal assistants (Hr. Tr. 142-44).
Mr. Valade's original documents were collected with the assistance of an in-house attorney, Holly Leese, Esquire. Ms.
Leese and her assistant placed notes on some of Mr.
Valade's files identifying the source of the documents (DC
FN3
ltr. at 2-3).
The attorney notes accompanying the files
went through the document production process as separate
pages with document identification numbers (Id.).
FN3. “DC ltr.” is an abbreviation for the January 8,
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2004 letter to the Special Master from Thomas J.
Allingham II, Esquire.
After the DaimlerChrysler employees gathered their original
documents, most of the original documents were taken to a
central conference room where they were boxed and cataloged by legal assistants (Hr. Tr. 143). The boxes of documents were numbered and then sent to an outside copy
vendor in Auburn Hills. DaimlerChrysler recommended the
Auburn Hills copy vendor to Skadden because DaimlerChrysler had used the same vendor for other matters (Id.).
The outside copy vendor received the original documents as
they were collected, and made one copy of the originals,
hereinafter referred to as the “First Generation Copies.” The
First Generation Copies were then sent in numbered boxes
to a Skadden office in New York City, also as they were
collected (Id. at 143-44). After the one copy was made, the
Auburn Hills outside copy vendor returned the originals to
DaimlerChrysler's Auburn Hills location. The original documents were then redistributed to the employees or restored
to central filing.
Skadden set up a separate New York City office location to
handle document review. As the First Generation Copies arrived in New York City, the Skadden legal assistants sent
the copies to another copy vendor in New York City, who
made one copy of the First Generation Copies. This second
copy set is hereinafter referred to as the “Working Copies”
(Hr. Tr. 144-45). At this point there were two copies of the
original Auburn Hills documents in Skadden's New York
City office-the First Generation Copies and the Working
Copies (Hr. Tr. 146-47).
After the outside vendor in New York City completed copying of the First Generation Copies, all First Generation Copies were sent to a storage facility in Jersey City, New Jersey.
The First Generation Copies then became known as the
“Inviolate Set” of DaimlerChrysler documents-meaning that
Skadden kept the First Generations Copies separate from the
Working Copies.
*3 The separation was important for several reasons. Skadden wanted to capture the universe of documents originally
collected from Auburn Hills in case there were questions
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about what was originally collected for eventual attorney review. Skadden also wanted to preserve one set of documents
as “inviolate” in case any of the Working Copies were misplaced or lost in the attorney review before production to the
plaintiffs (Hr. Tr. 147-48).
The New York City outside copy vendor delivered the
Working Copies in their numbered boxes to Skadden's New
York City office. Skadden assigned several associate attorneys to conduct document review. The associate attorneys
selected boxes at random and filled out a log sheet to track
the boxes being reviewed. The attorneys divided the contents of each box into three groups: (1) documents that were
covered by the attorney-client privilege and would not be
produced; (2) documents that Skadden believed were
“non-responsive” (not within the scope of the plaintiffs' document requests) and would not be produced; and (3) documents that were responsive to plaintiffs' document requests
and would be produced. Two attorneys reviewed the contents of each box. After review by the associate attorneys,
Ms. Kuck, the Skadden partner in charge of the Auburn
Hills production, performed a general review of all boxes of
documents being produced (Hr. Tr. 149-50; 271-75).
After the contents of each numbered box were divided into
three groups, the documents subject to privilege were removed from the box and sent to a separate room for logging
on a privilege log. The non-responsive documents were also
separated from the box and kept at Skadden's office. The final group of responsive documents was sent to the outside
copy vendor, who made two additional copies of the responsive documents and placed identification numbers on
each page of each copied document (Hr. Tr. 152-53; 272).
The additional copies of the responsive documents are hereinafter referred to as the “Production Copies.”
Skadden delivered one set of the Production Copies to a facility known as Onsite. Onsite made the Production Copies
available to the multiple law firms representing the
plaintiffs. Skadden sent the second set of Production Copies
to a company to convert the documents into a searchable
electronic database for Skadden's use only. The electronic
database contained only those documents contained in the
Production Copies (Hr. Tr. 154-55).
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3. Discovery of the Missing Pages.
Mr. Valade made several trips to Wilmington in advance of
his trial testimony. During his most recent trip on December
15, 2003, Mr. Valade flew to Wilmington along with William O'Brien, Esquire, General Counsel of DaimlerChrysler,
and several other individuals. Mr. Valade took with him a
part of the Gamma I binder, inserted it into the Gamma II
binder, and then brought the combined Gamma II binder
with him on the flight (Hr. Tr. 14).
While reviewing the contents of the binder during the flight,
he found a page of meeting notes he believed was helpful to
DaimlerChrysler's trial position. He showed the page to Mr.
O'Brien, and asked whether it would be used in his trial
testimony. Mr. O'Brien said he would raise the issue with
Robert Saunders, Esquire, the Skadden attorney assigned to
handle Mr. Valade's direct testimony (Hr. Tr. 16-17;
88-90).FN4
FN4. Although Mr. Valade had earlier supplied the
Gamma I and Gamma II binders to the attorneys
collecting the documents in Auburn Hills, Mr.
Valade did not know whether the Gamma binders
had been produced to the plaintiffs (Hr. Tr. 17).
*4 When the group arrived in Wilmington, the Skadden attorneys were shown the page from Mr. Valade's Gamma
binders. The attorneys immediately investigated whether the
single page of meeting notes had been produced to the
plaintiffs. After searching Skadden's electronic database of
Production Copies, and printing out all documents in the
database attributed to Mr. Valade's files, the attorneys concluded that the page was not in the Production Copies and
therefore had not been produced to the plaintiffs (Hr. Tr.
158-60).
4. The Skadden Investigation.
Recognizing that the problem might be larger than the failure to produce a single page of Mr. Valade's meeting notes
from the Gamma binders, Skadden broadened the inquiry.
Because Mr. Valade did not have a complete copy of the
Gamma I and II binders in Wilmington, the Skadden attorneys located the remaining parts of the Gamma I binder at
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Mr. Valade's residence and had the additional original pages
sent by facsimile to Skadden's Wilmington office. At the
same time, the Skadden attorneys also used their document
source list to order boxes from the Inviolate Set of docuFN5
ments containing Mr. Valade's files (Hr. Tr. 161-62).
FN5. As part of the discovery process, Skadden
created a source list to identify by production numbers where each document originated. The Special
Master ordered during discovery that the Skadden
source list be provided to the plaintiffs. There was
some confusion about whether certain files from
Mr. Valade's office were improperly identified on
the source list. Although this confusion surfaced
during Mr. Valade's deposition, it may have been at
least partially corrected at that time. As part of
Skadden's inquiry into the missing Gamma binder
documents, Skadden also reviewed the Inviolate
Set of documents designated as human resource
documents coming from Mr. Valade's office (Hr.
Tr. 164).
When the attorneys compared the more complete set of
Gamma I and Gamma II binders to the Production Copies,
the Skadden attorneys determined that, although substantial
portions of the Gamma binders had been produced, sixtyone pages of handwritten notes from the original Gamma
binders were not in the Production Copies (Hr. Tr.
163-65).FN6
FN6. The number of missing pages was actually
higher than sixty one. Skadden added three additional documents to its privilege log. Two of the
entries were described as Mr. Valade's notes purportedly reflecting legal advice. The third entry is a
document authored by William J. O'Brien, Esquire,
related to the merger structure.
a. Review of the Inviolate Set of documents.
After the Inviolate Set of documents was available for review, Skadden traced the Gamma binder documents in the
Production Copies to a box numbered 261. Because the contents of box 261 no longer existed as originally received in
FN7
New York City,
Skadden retrieved the Inviolate Set of
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documents in box 261 from New Jersey. The box contained
the Gamma binder pages that had been produced to
plaintiffs. Privileged documents from box 261 also were listed on the privilege log. The missing pages, however, were
not in the copies of the Gamma binders in box 261 (Hr. Tr.
166-68).
FN7. As explained previously, the Working Copies
were segregated into three groups. The privileged
and non-responsive documents were removed from
the box of Working Copies for separate treatment
and storage. Therefore the box containing the
Working Copies no longer existed with the contents that were reviewed by the Skadden attorneys.
Skadden had to resort to the Inviolate Set to determine whether the complete Gamma binders
made their way to Skadden's New York City office
for review by attorneys.
Skadden then searched the Inviolate Set as a whole to determine whether the Gamma binders or missing notes appeared in any of the other boxes. In box 363 of the Inviolate
Set of documents, Skadden found another copy of the
Gamma I and Gamma II binders. When they compared the
Gamma binders from box 261 with the set found in box 363,
the Skadden attorneys discovered that the copies of the
Gamma binders in box 363 contained all of the pages from
the set found in 261, plus the additional pages of notes that
had not been produced. The Gamma binders in box 363 did
not, however, contain copies of the dividers between the
notebook sections that were included in the copy of the
Gamma binders in box 261, or a copy of the spines of the
binders found in the copy of the Gamma II binder in box
261 (Hr. Tr. 169-70).
*5 Upon closer review, Skadden also determined that the
copy of the Gamma I binder in box 261 was missing two
sets of handwritten notes found in the copy of the Gamma I
binder in box 363. The copy of the Gamma II binder in box
261 was missing one note that had been written on smaller
paper size on hotel stationery found in the copy of the
Gamma II binder in box 363 (Hr. Tr. 172-73).
The incomplete set of the copies of the Gamma I and
Gamma II binders in box 261 was held together by rubber
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bands and separated by dividers. The more complete set of
the copies of binders in box 363 was contained in three-ring
binders with front and back flaps for holding additional documents. In the flap of the copy of the Gamma II binder in
box 363, there were several pages of typewritten notes that
were also present in the collection of documents in box 261.
Behind the typewritten notes in box 363, however, were an
additional group of handwritten notes that were not contained in box 261 (and therefore not produced to plaintiffs)
(Hr. Tr. 173-76).
At this point in the investigation, Skadden established that
only the contents of box 261, including the incomplete
Gamma binders, made its way through the production process, and the copies of the Gamma binders in box 363 had
not been produced (Hr. Tr. 176-77). Skadden traced the path
of box 363 through the attorney review process. The attorney log revealed that box 363 containing the Production
Copies had been reviewed by two attorneys in Skadden's
New York City office. When questioned about their review
of box 363, the attorneys did not have any specific recollection of reviewing its contents (Hr. Tr. 177-78; 275).
Examining all of the documents in the Inviolate Set of documents in box 363, Skadden found that in addition to the copies of the more complete Gamma binders, the box also contained a separate folder with documents from Mr. Valade's
files. The documents within the separate folder were then
traced through the production process. Skadden's investigation revealed that documents from the separate folder had
been reviewed by the attorneys, and everything that should
have been produced from the folder was included in the Production Copies (Hr. Tr. 178).
This left another avenue of inquiry-whether through the attorney review process, the copies of the Gamma binders
found in box 363 had been designated as privileged or nonresponsive and therefore excluded from production. Skadden reviewed the privilege log as well as the universe of
documents withheld as non-responsive, and determined that
the copies of the Gamma binders in box 363 were not found
in either group (Hr. Tr. 178-79).
b. Comparison of the Gamma Binder originals to the Inviolate Set of documents.
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After comparing the copies of the Gamma binders found in
box 261 with the set found in box 363, Skadden compared
the original Gamma I and II binders with the copies of the
two Gamma binders in boxes 261 and 363. Skadden found
that between five to seven pages of handwritten notes from
the original binders were not contained in either set of the
copies of the Gamma binders in boxes 261 or 363. Although
the record is somewhat unclear on this point, it appears that
after Skadden reviewed all of the original documents from
Mr. Valade's files, these five to seven pages were eventually
found in the Production Copies and were not part of the
FN8
group of missing pages (Hr. Tr. 181-82).
It is unclear
from the record where in the Production Copies the pages in
question were found.
FN8. The missing pages correlate to the Inviolate
Set as follows: DCX 243217-222-these pages were
not found in the Inviolate Set. DCX
243223-225-these pages were found in the flap of
the Gamma II binder in box 363. DCX
243226-although first believed to have been omitted from production, the page was eventually found
in the Production Copies. DCX 243227-this page
was not found in the Inviolate Set. DCX
243228-this page is another flap document from
the Gamma II binder in box 363. DCX
243229-233-these documents were produced again
on December 15 even though a copy was in the
Production Copies. Skadden initially suspected that
they had not been produced because one of the
pages had a handwritten note that did not appear in
the Production Copies. Mr. Valade later explained
that he made the note on the document in the
weeks preceding trial, meaning there was no production error (Hr. Tr. 186-87). DCX
243234-278-these notes were found in the back of
Gamma I binder in box 363 and were missing from
box 261. Documents produced on December
19-DCX 243279-this is the one page of notes on
hotel stationery. DCX 243280-283-these documents were found in the Inviolate Set in the flap of
Gamma binder II but were not with the originals
Mr. Valade had in Wilmington on December 15
(Hr. Tr. 187-88).
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c. The five additional pages of Valade production.
*6 During the evening of December 15, 2003, Skadden produced sixty-one pages of documents and placed three documents on its privilege log. The sixty-one additional pages
were copied from the original set of Gamma I and II binders
assembled by Mr. Valade in Wilmington (Hr. Tr. 184). During the afternoon of December 19, 2003, Skadden produced
an additional five pages of documents contained in the flap
of the Gamma II binder. These additional documents surfaced when Skadden did a page by page comparison of the
documents in the flap of the Gamma II binder with the documents in the Inviolate Set. Although the typewritten pages
from the flap had been produced, and Skadden had produced on December 15 more pages from the flap that were
not in the Production Copies, Skadden located five additional pages of notes in the Inviolate Set that were not in the
binders Mr. Valade had with him in Wilmington on DecemFN9
ber 15 (Hr. Tr. 183-85; 324).
FN9. Skadden also added two more entries to the
privilege log characterized as notes taken by Mr.
Valade during working group meetings with counsel.
d. The one additional page of Valade production.
At the December 22, 2003 evidentiary hearing, Skadden
produced one more page of notes. This page of notes surfaced as part of Skadden's effort to produce more legible
copies of Mr. Valade's handwritten notes. When making the
new copies from the originals, an associate attorney found
that a single page in the middle of a multi-page document
did not have a corresponding Bates number showing that the
page had been produced (Hr. Tr. 324-25). The additional
FN10
page was numbered and produced during the hearing.
At the conclusion of the hearing, DaimlerChrysler's counsel
assured the Special Master that their review was complete
and no further documents would be produced from Mr.
Valade's files (Hr. Tr. 263-64).
FN10. During the time between the recess of trial
on December 16 and the December 22 evidentiary
hearing, Skadden attorneys traveled to Auburn
Hills and reviewed all of Mr. Valade's original files
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to determine whether any responsive documents
had not been produced or placed on the privilege
log. As a result of that trip, the Skadden attorneys
identified the one page of notes on hotel stationery
that had not been produced. Otherwise, Skadden
stood behind its earlier document production, supplemented by the additional sixty six pages of
notes produced on December 15 and thereafter (Hr.
Tr. 318-27).
5. Evidence of Improper Withholding of Valade Documents.
Tracinda focused on several areas of testimony in an attempt
to call into question whether the missing pages might have
been intentionally withheld from the Production Copies.
a. File notes.
Tracinda pointed to non-merger related notes in the Production Copies as well as non-merger related notes that were
not produced to plaintiffs. The notes appeared to be the
handwritten notes from the Auburn Hills attorneys and their
assistants. In response to a request from the Special Master,
Skadden identified the authors of the various notes as Mr.
Valade; Holly Leese, Esquire; Pat Biasell, Mr. Valade's administrative assistant; and Nancy Turnage, an administrative
assistant in the DaimlerChrysler General Counsel's office
(DC ltr. at 2). From the presence of these notes, Tracinda argues that the attorneys performed some sort of substantive
review of Mr. Valade's files in Auburn Hills before they
were sent to the outside copy vendor. Tracinda raises suspicions about whether there was some culling of the originals
before being sent for copying.
I find, however, that a more innocent explanation for the
notes is in order. There is no dispute that a substantial portion of Mr. Valade's handwritten notes from the Gamma
binders were produced to the plaintiffs. This fact weighs
heavily against a finding of improper withholding. The appearance of notes from Ms. Leese, a DaimlerChrysler attorney, and other administrative assistants also would not be
unexpected because Ms. Leese directly assisted Mr. Valade
in gathering his documents (Hr. Tr. 124). Rather than raising suspicions about improper withholding of documents, I
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find that the notes are fairly typical of notes placed on original files during the document gathering process.
b. The Valade Deposition.
*7 Tracinda also made the point that the missing documents
should have surfaced during the preparation of Mr. Valade
for his deposition as well as during his actual deposition. I
find, however, that Mr. Valade was prepared for his deposition using the Production Copies of his notes as well as the
Proxy Statement, which set forth a full recitation of the merger negotiations (Hr. Tr. 314-15). Witnesses are typically
prepared using the universe of documents produced to the
opposing party, and there is no evidence that Mr. Valade
consulted the Gamma binders in preparation for or during
his deposition. During his deposition, the attorneys did not
explore the creation of Mr. Valade's documents, and Mr.
Valade's document collection process for the litigation.
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Gamma I binder did not have a copy of the spine as a face
page which would have made its identification apparent.
Tracinda complains that these facts demonstrate that the
Gamma I binder was pulled apart during the production process, and its contents mixed with other documents.
Federal Rule of Civil Procedure 34 requires that documents
be produced as they are kept in the ordinary course of business. The breakdown with the Gamma binders probably ran
deeper than just failing to copy the complete binders. Instead, it appears that the binders were probably mishandled
by at least one or both of the outside copy services during
the duplication process, resulting in the scattering of the
contents in the Production Copies, as well as a double duplication of the binders. There was no evidence in the record, however, that the Skadden attorneys had any part in
this further mix-up.
e. Review of other documents in boxes 261 and 363.

c. Source list errors.
Tracinda was also troubled by the misidentification of some
of Mr. Valade's files in the Skadden source list. This error
surfaced at least as early as Mr. Valade's deposition, and
therefore was not something new at the evidentiary
hearing.FN11 The Source List was also originally created
only for Skadden's use, and was turned over to the plaintiffs
after the Special Master ordered its production. Skadden had
no motive to prepare a misleading Source List originally intended for Skadden's own use.
FN11. January 15, 2003 transcript of the Valade
deposition, pages 171-72.
Based upon Skadden's review process after the missing
notes became an issue, I am satisfied that the universe of
documents initially collected by Skadden has been reviewed
for all of Mr. Valade's original documents, and that any
source list errors were unintentional when made during the
production process.
d. Separation of Gamma I binder and its contents in the document production.
The Gamma I and II binders did not appear sequentially in
box 261. Also of concern, unlike the Gamma II binder, the

Finally, Tracinda made the point that some of the documents in boxes 261 and 363 were redacted or appear on the
privilege log, meaning that the contents of each box were reviewed by attorneys. The implication of this argument is
that the Skadden attorneys withheld the “complete” Gamma
I and II binders in box 363 from production, but left an incomplete set of the Gamma binder documents in box 261
for attorney review.
*8 The evidence, however, supports a less nefarious conclusion. There were handwritten notes from the Gamma binders in the Production Copies. This fact is convincing evidence that the Skadden attorneys did not intentionally withhold relevant documents. Equally important, the “complete”
set of Gamma binders in box 363 did not appear on the privilege log or in the documents withheld as non-responsive.
This fact leads to the conclusion that the Gamma I and II
binders never made it into the Working Copies and were
never reviewed by the Skadden associates performing document review.
6. Conclusion.
After reviewing the exhibits presented at the hearing, the
testimony of the witnesses, and the Inviolate Set of boxes
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261 and 363, I find that there is no definitive answer why
the complete set of Gamma I and II binders, including all
documents contained in the flap of the Gamma II binder,
were not produced in the Production Copies. The most
likely explanation is as follows. In April, 2002, Mr. Valade
provided the complete Gamma I and II binders including
documents contained in the flap of the Gamma II binder, to
the attorneys and legal assistants collecting documents in
Auburn Hills. The Skadden attorneys then sent this collection of binders and documents to the Auburn Hills outside
copy vendor. The Auburn Hills outside vendor probably
copied only part of the Gamma I and II binders contained in
box 261, and for some unexplained reason may have copied
the two Gamma binders again, and then placed them in box
363. When copying the set of binders that ended up in box
363, the copy vendor most likely failed to copy all of the
documents in the flap in Gamma binder 363 as well as the
dividers and spine of each binder.
After the First Generation Copies were sent to Skadden's offices in New York City, Skadden then sent the First Generation Copies to the New York City copy vendor to make the
Working Copies. The New York copy vendor copied the incomplete set of Gamma I and II binders in box 261. The
copy vendor probably failed to copy any of the Gamma I
and II binders in box 363. This explanation is corroborated
by the fact that neither the privilege log nor the group of
documents withheld as non-responsive, nor the documents
actually produced, contained the more complete set of
Gamma binders found in box 363. Other documents in box
363 were copied by the New York City copy vendor and
went through the attorney review process whereby the nonprivileged and responsive parts were produced to the
plaintiffs, leading to the conclusion that the “complete” set
of Gamma binders in box 363 never made it into the Working Copies.
There is no explanation for the coincidence that the mistakes were made with the same documents by separate copy
vendors in different cities. Also lacking any explanation is
why there were copies of the Gamma binders in both box
FN12
261 and in box 363 of the Inviolate Set (Hr. Tr. 256).
On the record from the hearing, however, there was no evidence that the Skadden attorneys or Mr. Valade intentionally
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or in bad faith withheld the missing documents from production to the plaintiffs.
FN12. Tracinda made the point at the hearing that
out of the universe of approximately 2.5 million
documents collected from DaimlerChrysler's U.S.
and German locations, Skadden produced roughly
ten percent of those documents to the plaintiffs (Hr.
Tr. 210-14). Skadden attributes the substantial reduction to the over-inclusive nature of its original
request to employees as well a decision not to produce duplicates of voluminous documents such as
proxy statements (Id. at 212-13). On the present record the Special Master is unable to make any determination about the substantial reduction in documents collected versus produced.
D.Del.,2004.
In re DaimlerChrysler AG
Not Reported in F.Supp.2d, 2004 WL 96740 (D.Del.)
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United States District Court,S.D. Florida.
Pasquale DI GIACOMO, et al., Plaintiffs
v.
PLAINS ALL AMERICAN PIPELINE, et al., Defendants
Bill KOPLOVITZ, et al., Plaintiffs
v.
PLAINS RESOURCES, INC., et al., Defendants
No. Civ.A.H-99-4137, Civ.A.H-99-4212.
Dec. 19, 2001.
MEMORANDUM AND OPINION
ROSENTHAL, J.
*1 The parties in these related securities class actions
reached agreements to settle and have applied for an award
of attorney fees and reimbursement of expenses. This court
held a hearing on the application for fees and requested supplemental information as to the work performed by the law
firms seeking fees and expenses. That information was
provided. No objections to the settlement or fees have been
filed. Based on the record, the evidence, the arguments of
counsel, and the applicable law, this court analyzes the settlement and resolves the request for fees and expenses, as
set out below.
I. Background
Plains All American Pipeline, L.P. (PAAP) was a publicly
traded Delaware limited partnership formed in 1998 to acquire and operate certain crude oil business and assets of
Plains Resources, Inc. (PRI). Plains All American, Inc., a
wholly-owned subsidiary of PRI, was PAAP's general partner. PRI explores, acquires, develops, and exploits crude oil
and natural gas properties, and, through its operation of
PAAP, is involved in marketing, transporting, terminalling,
and storing crude oil. PRI owned a majority of the PAAP
units.
PAAP made an Initial Public Offering in November 1998
and a Secondary Offering in October 1999. On November
26, 1999, PAAP announced a loss of over $160 million due
to previously undisclosed oil trades. As a result, PAAP
would likely restate its financial results for the first three
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quarters of 1999 to report losses approximating $100 million. The price of PAAP Units and the price of PRI common
stock dropped precipitously following the disclosure. On
March 30, 2000, PAAP released the restatement of its previously reported financial results for 1998 and 1999. The restatement recognized approximately $7.1 million in trading
losses for 1998 and $166.4 million for 1999. Net income for
1998 was reduced by $2.4 million; for the first quarter of
1999, by $21.4 million; for the second quarter of 1999, by
$21.2 million; and for the third quarter of 1999, by $72.2
million. PRI's financial results were also, and similarly, restated.
On or after November 29, 1999, twenty separate class actions were filed on behalf of individuals who purchased the
limited partnership units of PAAP and/or the common stock
and options of PRI during specific periods. The suits initially named as defendants PAAP, PRI, and individuals who
served as officers and/or directors. Several of the officers
served dual roles as officers of both PRI and PAAP.
Consolidated and amended class actions complaints were
filed in both the DiGiacomo and Koplovitz actions. The DiGiacomo complaint alleged class actions claims on behalf of
all persons who purchased the common limited partnership
units of PAAP from November 18, 1998 to November 26,
1999. The Koplovitz complaint alleged class actions claims
on behalf of all persons who purchased the common stock
or call options of PRI from October 29, 1998 to November
26, 1999.
*2 Investigation and discovery conducted before and after
the suits were filed revealed a number of highly speculative
crude oil contracts entered into by a single trader. Those
transactions featured a large number of positions kept
“open” for extended periods. Investigation and discovery
was conducted into the internal controls at PAAP and PRI
for monitoring traders and trades and for setting and enforcing limits on those trades. That work focused on the extent
to which the losses resulted from the individual trader's deliberate steps to bypass the controls and conceal the nature
and extent of his trades; from the inadequacy of the controls
or their application; or from other factors unrelated to the
trading losses.
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In the Consolidated and Amended Class Complaint filed in
the DiGiacomo case, the named plaintiff alleged violations
of sections 11 and 15 of the Securities Act of 1933, 15
U.S.C. §§ 77k and 77o, and sections 10(b) and 20(a) of the
Securities Exchange Act of 1934, 15 U.S.C. §§ 78j(b) and
78t(a), and the rules and regulations promulgated thereunder. In the Koplovitz complaint, the named plaintiff alleged
violations under sections 10(b) and 20(a) of the 1934 Act
and the implementing rules and regulations. The DiGiacomo
complaint alleged materially false and misleading statements and omissions in the Registration Statements and Prospectuses issued in connection with PAAP's IPO and Secondary Offering, in violation of section 11 of the 1933 Act.
The complaint alleged that in the November 17, 1998 IPO
Prospectus and the October 1, 1999 Secondary Offering
Prospectus, defendants specifically stated that PAAP did not
take positions in its oil trades that were intended to speculate on oil price changes; did not engage in speculative futures trading that could expose the Partnership to indeterminable losses; and was able to monitor trading. The Prospectuses included financial results that failed to represent
the risks and losses from the speculative oil trading that
PAAP was actually engaging in through traders whose
activities were not understood or stopped. The Prospectuses
included statements as to PAAP's earnings and profits in the
first three quarters of 1999 that, as a result of the liabilities
resulting from its trading activities, were without reasonable
basis.
Both the DiGiacomo and Koplovitz complaints alleged that
the defendants knowingly or recklessly released materially
false and misleading information to the investing public, in
violation of section 10(b) of the 1934 Act and rule 10b-5. In
DiGiacomo, the plaintiffs alleged that the class period extended from November 17, 1998, the date the IPO issued,
through November 26, 1999. In Koplovitz, the plaintiffs alleged a class period from October 29, 1998, the date that
PRI announced its financial results for the third quarter ending September 30, 1998, through November 26, 1999. In
both suits, plaintiffs alleged that because defendants disseminated materially false and misleading information, the
prices of the PAAP Units and PRI common stock and call
options were artificially inflated throughout the class periods. As to the individual defendants, plaintiffs in both cases
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alleged that certain of these defendants engaged in the
scheme to conceal the oil trading losses in order to prevent
price declines in the PAAP Units and the PRI shares.
*3 On April 27, 2000, this court appointed lead plaintiffs to
pursue the claims on behalf of purchasers of PAAP Units,
and approved the Plains All American Lead Plaintiffs'
Group's selection of Berger & Montague, P.C., Milberg
Weiss Bershad Hynes & Lerach LLP, Kaplan Kilsheimer &
Fox and Bernstein Liebhard & Lifshitz LLP as Plaintiffs'
Executive Committee; Berger & Montague, P.C., and Milberg Weiss Bershad Hynes & Lerach LLP as Co-Chairman
of the Executive Committee; and Greenberg Peden P.C. as
Plaintiffs' Liaison Counsel pursuant to section
21D(a)(3)(B)(v) of the Exchange Act. This court also granted the motion of the Plains Resources Plaintiffs' Group to
be appointed lead plaintiffs to pursue claims on behalf of
purchasers of PRI common stock and options, and approved
Cauley & Geller, Bowman & Coates, LLP as lead counsel
and Whittington, Von Sternberger, Emerson & Wilsher,
LLP as plaintiffs' liaison counsel.
During the investigation and discovery, the parties did not
take depositions. However, the plaintiffs propounded extensive document requests. The requests included documents relating to the crude oil contracts that plaintiffs contended led to the losses that, in turn, caused the restatements
of revenue and income. The requests also included PAAP's
internal documents relating to its controls over such trading
activities. The documents included the statements made to
the SEC and NASDAQ/AMEX relating to the trading losses
and restated revenue and income. The informal discovery
included interviews with certain of the individual defendants concerning trading activity, internal controls in place to
monitor the traders and trades, and the extent to which the
internal controls had been implemented and enforced. Counsel for plaintiffs retained experts in accounting to determine
the extent to which the financial statements violated generally accepted accounting principles and contained false and
misleading statements. Counsel for both sides also retained
experts in accounting and damages to determine the extent
to which damages could be proven in light of subsequent increases in the price of PAAP stock after the end of the class
periods.
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The parties engaged in extensive arms-length settlement negotiations. Prolonged and repeated discussions involved detailed presentations on both liability and damages issues.
The disputed issues included the following:
1. As to the section 11 claim involving the PAAP Units, the
plaintiffs faced uncertainty as to the effect on damages from
the fact that within a relatively short time after PAAP and
PRI disclosed the trading losses, the price of the units rebounded dramatically.
2. As to liability with respect to the claims under sections
10(b) and 20(a) of the 1934 Act and rule 10b-5, plaintiffs'
investigation revealed facts that would complicate proof of
scienter. Specifically, the investigation and informal discovery revealed that PAAP did have in place a system of internal controls and reporting requirements to monitor traders; a
particular trader had deliberately and deceitfully bypassed
those controls to conceal his transactions; as a result, defendants would be able to present evidence that they did not
know that this trader was engaging in certain types of transactions; and defendants did not know the extent to which
those transactions were speculative. Such evidence presented plaintiffs with difficulties in proving the element of scienter and would have assisted defendants in asserting a
good faith defense to claims of control person liability.
*4 After extensive negotiations, the parties entered into a
settlement agreement resolving all claims. The proposed settlement consisted of $24.1 million in cash in the DiGiacomo
case, a recovery of approximately 48 percent of the likely
provable damages. The Koplovitz action was settled for $5.4
million in cash, a recovery of approximately 39 percent of
the most likely provable damages. The difference in part reflected that as to the claims based on the PAAP Units, proof
of scienter was not required. The settlement funds have been
earning interest at the six-month T-Bill rate since October 1,
2000.
Following a hearing, this court provisionally certified a settlement class in the DiGiacomo action, consisting of all persons who did not request exclusion by February 15, 2001
who purchased PAAP Units during the class period, and in
the Koplovitz action, consisting of all persons who did not
request exclusion by February 15, 2001 who purchased PRI
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common stock and call options during the class period.
Class Notice was initially mailed to over 595 class members
and nominees in the DiGiacomo case, which amounted to
the distribution of notice to a total of 19,335 prospective
class members. Summary notice was also provided by industry publication. Ten class members requested exclusion,
representing approximately .03 percent of the PAAP Units
in the class. In the Koplovitz case, class notice was mailed to
431 class members and nominees, amounting to distribution
of notice to a total of 2,051 prospective class members. One
class member opted out, representing approximately .09
percent of the shares in the class. No objections were filed.
The parties submitted, and the court preliminarily approved,
a plan for computing class members' claims and distributing
the settlement proceeds in accordance with timely proofs of
claim submitted by class members. This court conducted a
fairness hearing to determine whether to approve the proposed settlement. See Fed.R.Civ.P. 23(e). After considering
the testimony at the hearing, the lengthy memoranda and exhibits submitted prior to the hearing, the failure of any class
member to file objections to the proposed settlement, and
the virtual absence of requests for exclusion from the
classes, this court concluded that the proposed settlement is
fair to the class members. The case presented significant
risks of no recovery, or of limited recovery, based on the
difficulties in proving scienter and in establishing damages.
The litigation would have been prolonged, with extensive
motions practice and inevitable appeals. Given the uncertainty of success in litigation, or success but involving a recovery of a small amount of the damages sought, and the
certainty of prolonged litigation absent settlement, the $29.5
million cash settlement amount, achieved in approximately
one and one-half years, was a fair, reasonable, and adequate
settlement. See In re Lease Oil Antitrust Litig., 186 F .R.D.
403, 431 (S.D.Tex.1999)(stating that when considering a
proposed settlement, a district court should consider the follow six factors: “(1) the assurance that there is no fraud or
collusion behind the settlement; (2) the state of the proceedings and the amount of discovery completed; (3) the probability of plaintiff's success on the merits; (4) the range of possible recovery; (5) the complexity, expense, and likely duration of the litigation; and (6) the opinions of the class counsel, class representatives, and absent class mem-
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bers”)(quoting Reed v. General Motors Corp., 703 F.2d
170, 172 (5th Cir.1983)).
*5 This court took the issue of attorney fees under submission and requested additional information from the attorneys. Counsel have submitted additional information as to
the number of hours, hourly rates, and work performed by
the numerous different law firms representing plaintiffs. The
attorneys have also submitted information based on the
completed claims administration. The total amount of valid
claims submitted in DiGiacomo is $12,784,165.80, and, in
Koplovitz, $3,738,970.00. As a result, this court has the assurance of knowing that awarding the amount of fees requested will still provide class members who have submitted claims the full amount, or more, of their allowable
claims.
Counsel requested this court to rule on the issue of attorney
fees and to issue the final orders releasing the funds.
Plaintiffs' counsel argue for attorney fees of thirty percent of
the total recovery, plus expenses of $187,667.57 (in DiGiacomo ) and $19,838.63 (in Koplovitz ), plus interest.
II. Analysis
A. The Method for Determining Attorney Fees
Most courts use the percentage of the fund method in
awarding fees in common fund class actions. See, e.g., Camden I Condominium Assoc., Inc. v. Dunkle, 946 F.2d 768,
th
774 (11 Cir.1991)(“Henceforth in this circuit, attorneys'
fees awarded from a common fund shall be based upon a
reasonable percentage of the fund established for the benefit
of the class”); Swedish Hospital Corp. v. Shalala, 1 F.3d
1261 (D.C.Cir.1993)(holding that in common fund class actions, percentage of the fund method is the only permissible
method of award of attorney fees). The Supreme Court has
indicated that the percentage fee method is a proper method
of calculating attorney fees in a common fund case. See
Blum v. Stenson, 465 U.S. 886, 900 n. 16 (1984); Boeing
Co. v. Van Gemert, 444 U.S. 472, 478 (1980) (“[A] lawyer
who recovers a common fund for the benefit of persons other than himself or his client is entitled to a reasonable attorney's fee from the fund as a whole.”).
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Other courts use the lodestar approach, which requires the
court to compute the “lodestar” by multiplying the number
of hours reasonably expended by the reasonable hourly rate.
Strong v. Bellsouth Telecommunications, Inc., 137 F.3d 844,
850 (5th Cir.1998). The court may then apply a multiplier to
the lodestar, adjusting the lodestar either up or down. Id.
The Fifth Circuit has stated that “this circuit uses [the lodestar method] to assess attorneys' fees in class action suits.”
Strong, 137 F.3d at 850. Clearly, however, the Fifth Circuit
recognizes the propriety of the percentage fee method where
each member of a class has an “undisputed and mathematically ascertainable claim to part of [a] judgment.” See id. at
852 (quoting Boeing, 444 U.S. at 479, 100 S.Ct. at 748). A
district court in the Fifth Circuit has discretion in determining whether to apply the percentage fee or lodestar method.
See In re Combustion, Inc., 968 F.Supp. 1116, 1135
(W.D.La.1997).
*6 Numerous district courts in the Fifth Circuit have applied
the percentage fee method to common fund cases. See, e.g.,
Faircloth v.. Certified Finance, Inc., 2001 WL 527489 at *9
(E.D.La. May 16, 2001) (calculating fees under both percentage fee method and lodestar method); Shaw v. Toshiba
America Info. Sys., Inc., 91 F.Supp.2d 942 (E.D.Tex.2000);
In re Lease Oil Antitrust Litig. (No. II), 186 F.R.D. 403
(S.D.Tex.1999)(applying percentage fee method with lodestar cross-check); In re Harrah's Entertainment, Inc., 1998
WL 832574 at *4 (E.D.La. Nov. 25, 1998); Combustion,
968 F.Supp. at 1135; In re Catfish Antitrust Litig., 939
F.Supp. 493, 500 (N .D.Miss.1996); In re Prudential-Bache
Energy Income Partnership Sec. Litig., No. 888, 1994 WL
150742 at *4 (E.D.La. Apr. 13, 1994).
In a 1985 Third Circuit Task Force Report, prominent
judges and practitioners explained why attorney fee awards
in common fund cases should be based on the percentage
fee method. Task Force Report, 108 F.R.D. 237, 254-59
(1986). The Report identified a number of deficiencies with
the lodestar method, including: (1) increasing the workload
of the judicial system; (2) lack of objectivity; (3) a sense of
mathematical precision unwarranted in terms of the realities
of the practice of law; (4) ease of manipulation by judges
who prefer to calculate the fees in terms of percentages of
the settlement fund; (5) encouraging duplicative and unjusti-
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fied work; (6) discouraging early settlement; (7) not providing judges with enough flexibility to award or deter lawyers
so that desirable objectives, such as early settlement, will be
fostered; (8) providing relatively less monetary reward to
the public interest bar; and (9) confusion and unpredictability in administration. Task Force Report, 108 F.R.D. at
246-49. A 2001 Third Circuit Task Force, examining class
counsel selection methods based on ex ante fee determinations, has issued a draft report, again concluding that attorney fee awards in common fund cases should be based on
the percentage of fund, rather than lodestar, approach:
The 1985 Task Force Report made a compelling case for rejecting the lodestar in common fund cases. We see nothing
that has changed in the interim to diminish the power of the
arguments made in 1985. The lodestar remains difficult and
burdensome to apply, and it positively encourages counsel
to run up the bill, expending hours that are of no benefit to
the class. Moreover, use the lodestar may result in undercompensation of talented attorneys. Experienced practitioners know that a highly qualified and dedicated attorney may
do more for a class in an hour than another attorney could
do in ten. The lodestar can end up prejudicing lawyers who
are more effective with a lesser expenditure of time.
Draft Task Force Report, p. 105. The benefits of the percentage fee method include readily ascertainable fee
amounts that align the interests of class counsel with those
of the class members. See In re Cendant Corp. Prides Litig.,
243 F.3d 722 (3d Cir.2001); see also Rawlings v. Prudential-Bache Properties, Inc., 9 F.3d 513, 516 (6th Cir.1993);
Shalala, 1 F.3d at 1267-71.
*7 Despite the apparent advantages of the percentage fee
method over the lodestar method in common fund cases, the
law in the Fifth Circuit concerning which method should be
applied is “at best unclear.” Combustion, 968 F.Supp. at
1134. District courts in the Fifth Circuit have exercised discretion in determining which method to use. Id. at 1135. In
1974, the Fifth Circuit articulated twelve factors to be examined in setting attorney fees. Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, (5th Cir .1974). The Johnson factors are: (1) time and labor required; (2) novelty and
difficulty of the issues; (3) skill required to perform the legal services properly; (4) preclusion of other employment; (5)
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customary fee; (6) whether the fee is fixed or contingent; (7)
time limitations imposed by the client or the circumstances;
(8) amount involved and results obtained; (9) experience,
reputation, and ability of the attorneys; (10) undesirability
of the case; (11) nature and length of professional relationship with the client; and (12) awards in similar cases. Id. at
717-19. Under either method, the Fifth Circuit requires that
the award be supported by the Johnson factors. Combustion,
968 F.Supp. at 1135.
Some courts have attempted to obtain the benefits of both
methods by applying the percentage of the fund method and
using the lodestar as a cross-check to ensure that the percentage awarded does not create an unreasonably high fee.
See In re Cendant Corp. Litig., 264 F.3d 201 (3d Cir.2001).
The goal of such an application is “to ensure that the proposed fee award does not result in counsel being paid a rate
vastly in excess of what any lawyer could reasonably charge
per hour, thus avoiding a ‘windfall’ to lead counsel.” Id. at
285. The Tenth Circuit has expressed a preference for the
percentage of the fund method, but looks at the Johnson
factors to determine which percentage to apply in a given
case. Gottlieb v.. Barry, 43 F.3d 474, 483 (10th
Cir.1994)(citing Uselton v. Commercial Lovelace Motor
Freight, Inc., 9 F.3d 849, 853 (10th Cir .1993)). In using a
lodestar approach as a cross-check when awarding a percentage of the fund, a court often uses a summary of the
hours expended by counsel at various stages, with less detailed breakdown than a straightforward application of the
lodestar method as the primary basis for determining the appropriate fee. Such a cross-check enables the court to make
a more reliable judgment as to whether the percentage appears too high or low, given the time required by the case.
In re Prudential Ins. Co. of Am. Sales Practices Litig., 148
F.3d 283, 340-41 (3d Cir.1998)(cited in In re Cendant Corp.
Litig., 264 F.3d at 284-85).
In this case, counsel have requested the court to apply the
percentage fee method and award thirty percent of the class
fund in both classes. This court requested, and counsel
provided, a summary of the hours, work, and hourly rates
for the lawyers who will benefit from the fees awarded.
Based on these documents and the entire record, this court
will use the percentage of the fund method, accompanied by
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a “lodestar cross-check.” This approach is based on the conclusion that application of the lodestar method by itself is
unlikely to result in a more reasonable award of fees; would
be unduly burdensome; would require the court to set reasonable rates for the attorneys of a large number of different
firms and to review extensive itemized billing records in order to determine whether the 4,709 hours reflected in the
summary records submitted were reasonably expended.
*8 The method of analysis selected requires a determination
of the percentage to be applied. Counsel urges that thirty
percent is a recognized “benchmark.” The status of any percentage as a “benchmark” has recently been the subject of
increased scrutiny from both the bench and in the academy.
That critical analysis must be balanced by a recognition of
the reasonable expectations of counsel, formed when the
cases were filed, developed, and settled.
B. Setting a Percentage
Counsel argue for the recognition and application of a thirty
percent benchmark for the $24.1 million fund in the DiGiacomo case and the $5.4 million fund in the Koplovitz case,
for a total of $8.85 million. A number of cases recognize a
benchmark of between twenty and thirty percent in common
fund cases. The Ninth Circuit has adopted a benchmark of
twenty-five percent in common fund cases. Torrisi v. Tucson Elec. Power Co., 8 F.3d 1370, 1376 (9th Cir.1993). See
also Catfish, 939 F.Supp. at 501, 503 (adopting a 25 percent
benchmark). A number of common fund fee awards in postPLSRA cases fall between twenty and thirty percent. See,
e.g., Gwozdzinnsky v. Sandler Assoc., 159 F.3d 1346 (2d
Cir. Mar. 13, 1998)(unpublished table opinion)(affirming
award of twenty-five percent in $2 million securities settlement); In re Ikon Office Solutions, Inc. Sec. Litig., 194
F.R.D. 166 (E.D.Pa.2000)(awarding thirty percent in $111
million securities fraud settlement); Kurzweil v. Philip Morris Co., 1999 WL 1076105 (S.D.N.Y. Nov. 30,
1999)(awarding thirty percent in $123.8 million securities
fraud settlement); Fournier v. PFS Investments, Inc., 997
F.Supp. 828, 832 (E.D.Mich.1998)(awarding twenty percent
in $7.5 million securities fraud settlement); see also Docket
Entry No. 80 at 15-16 (listing unpublished opinions awarding twenty to thirty percent in post-PLSRA securities cases).
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Recent study has cast doubt on the assumption that fees
awarded in percentage of common fund cases generally adhere to a twenty-five to thirty percent “benchmark.” Particularly in extremely large recovery cases, percentage recoveries have often been well below twenty-five percent. See,
e.g., In re Cendant Corp. Prides Litig., 243 F.3d at 737
(listing twelve cases in which fees were a smaller percentage of the settlement); Goldberger v. Integrated Resources,
Inc., 209 F.3d 43, 52 (2d Cir.2000)(affirming fee award of 4
percent of the class recovery and rejecting counsel's objections to the fee as a substantial departure from the 25 percent “benchmark” in the profession); In re Dreyfus Aggressive Growth Mutual Fund Litig., 2001 WL 709262 at *4
(S.D.N.Y. June 22, 2001) (finding 30 percent of a common
fund award “at the far end” of reasonableness for securities
class actions, and awarding fees amounting to 15 percent of
the fund); In re Fine Host Corp. Sec. Litig., 2000 WL
33116538 (S.D.N.Y. Nov. 8, 2000) (awarding fees amounting to 17.5 percent of the class recovery). In Goldberger, the
Second Circuit observed that the asserted 25 percent
“benchmark” reflected a contingency risk that was unlikely
to be present in every securities fraud class action and held
that a 25 percent fee would be unreasonably high in that
case, given the absence of a significant risk of nonrecovery.
209 F.3d at 51-52.
*9 Courts determining what benchmark to use in a particular case, in circuits that formally adopt the percentage of
fund method, examine a number of different factors, including: (1) the size of the fund created and the number of persons benefitted; (2) the presence or absence of substantial
objections by members of the class to the settlement terms
and/or fees requested by counsel; (3) the skill and efficiency
of the attorneys involved; (4) the complexity and duration of
the litigation; (5) the risk of nonpayment; (6) the amount of
time devoted to the case by plaintiffs' counsel; and (7)
awards in similar cases. See Gunter v. Ridgewood Energy
Corp., 223 F.3d 190, 195 n. 1 (3d Cir.2000).
In this case, the fund consists of $24.1 million for the PAAP
Unit purchasers class and $5.4 million for the PRI common
stock purchasers class. The nature of the classes makes it
possible to say, with assurance, that all those harmed who
have filed claims will benefit. There are no objections and

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 2001 WL 34633373 (S.D.Fla.)
(Cite as: Not Reported in F.Supp.2d)

virtually no requests for exclusion from the settlement class.
The work of the attorneys has largely been out of court, but
the speed and quality of the results required both efficiency
and effectiveness. The litigation presented complex issues
of scienter and causation as to the section 10(b) and section
20 claims and complex issues as to damages with respect to
the section 11 claims. The litigation was filed in November
1999 and settled approximately one and one-half years later,
a swift resolution for such cases. There is no evident risk of
nonpayment. Although it is difficult to gauge the similarity
of other securities cases in aspects relevant to the fees
sought and awarded, it appears that the size of the common
fund in this case is similar to cases in which fees range from
twenty to thirty percent.
Thirty percent is the award the attorneys appeared to contemplate at the time they accepted this case and worked it to
a relatively swift, efficient, and successful settlement. See In
re Synthroid Marketing Litig., 264 F.3d 712, 718-19 (7th
Cir.2001)(discussing “market-based approach” to attorney
fees). The claims administration is complete, allowing this
court the advantage of knowing that even if the court awards
thirty percent of the common fund as fees, the class members with allowable claims will recover the full amount of
the allowable claims, net of attorney fees and expenses. In
light of all these factors, this court agrees that thirty percent
is a percentage that will produce a reasonable fee. This court
applies the Johnson factors as a lodestar cross-check.
C. Application of the Johnson Factors
The Johnson factors are intended to provide the court supervising the settlement and fee with information to determine
that the award is reasonable. Johnson, 488 F.2d at 720.
While the Johnson factors must be addressed, “rarely are all
the Johnson factors applicable; this is particularly so in a
common fund situation.” Uselton v. Commercial Lovelace
Motor Freight, Inc., 9 F.3d 849, 854 (10th Cir.1993). This
court examines the reasonableness of an award of thirty percent in light of each of the applicable Johnson factors.
1. Time and Labor Required
*10 Counsel have submitted summaries of their billing records, representing approximately 4,709.60 hours of work
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by attorneys in a number of firms. Two of those firms accounted for almost one-half of the hours spent: Milberg
Weiss Bershad Hynes & Lerach LLP and Berger &
Montague, P.C., the co-chairs of the Plaintiffs' Counsel's
Executive Committee. Their work is described as assuming
the primary responsibility for research and preparation of
the complaint and consolidated complaint; coordinating and
directly participating in the witness interviews, document
productions, and other informal discovery; negotiating and
analyzing the terms of the settlement; and drafting the
pleadings, motions, and documents necessary to achieve the
settlement, including the plan of allocation and application
for approval. Three other firms, Cauley Geller Bowman &
Coates, LLP, Kaplan, Kilsheimer & Fox LLP, and Bernstein
Liebhard & Lifshitz, account for another quarter of the
hours expended on this litigation. Their work included researching and drafting initial complaints; searching for the
lead plaintiff under the PSLRA; involvement in discovery;
participating in key interviews; and coordinating communications with class members. The time expended by the other
firms ranged from a low of five hours to approximately one
hundred and forty-one hours. The primary work of many of
these firms consisted of the initial investigation and filing
complaints that were later consolidated, responding to
shareholder communications, and reviewing and monitoring
subsequent pleadings and documents. The coordination appears to have minimized duplicative involvement in the informal discovery and document production. The hourly
rates for attorneys range from a high of $615.00 per hour to
a low of $200.00 per hour for an associate lawyer. The law
firms made extensive use of legal assistants, whose hourly
rates ranged from $50.00 to $150.00. The average hourly
rate amounts to $354.75; combined with the total number of
hours of 4,709.60, the lodestar is $1,670,730.60. An award
of thirty percent under the lodestar method would require a
multiplier of approximately 5.3.
This court will not conduct a detailed analysis of charged
hours and hourly rates. To do so would undermine the utility of the percentage fee method. However, this court does
note that the hours spent and the average hourly rates are
reasonable in light of the circumstances of this case and the
results achieved for plaintiffs. Plaintiffs' counsel did not
have the benefit of a public investigation or prior litigation
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and had to rely on their own diligent investigation to build a
successful case. Both sides were represented by well known
law firms with sophisticated lawyers, and their rates reflect
the specialized nature of this type of litigation. Legal
obstacles to recovery were significant. Plaintiffs' counsel
pursued an aggressive and efficient strategy that culminated
in a substantial recovery in a short period of time, saving
plaintiffs large sums of money and avoiding the considerable risk and delays of litigation. This court finds that the
time and labor expended was reasonably required for the
results achieved in this case.
*11 In using the lodestar method, courts typically apply
multipliers ranging from one to four. Faircloth, 2001 WL
527489 at *7; In re Harrah's Entertainment, Inc., 1998 WL
832574 at *5; Combustion, 968 F.Supp. at 1133 (collecting
cases). The multiplier can, of course, far exceed that number; counsel have provided a number of examples of such
awards. (Docket Entry No. 80, p. 24). This court finds that
5.3 is an acceptable multiplier in light of the particular facts
of this case, discussed more fully below.
In contingency fee cases, a multiplier reflects the possibility
of no recovery. Because counsel prosecuted this action on a
contingent fee basis, this court appropriately focuses on the
extent of the risk and the results obtained. An undue emphasis on the number of hours spent on a contingency fee
case would penalize counsel for obtaining an early settlement and could distort the value of the attorneys' services.
See In re Harrah's Entertainment, Inc., 1998 WL 832574 at
*5. The applicable Johnson factors support the size of the
award in this case.
2. Novelty and Difficulty of the Issues
This case raised significant risks as to liability on the section
10(b) and section 20 claims under the Exchange Act. There
was significant dispute as to the extent of the defendants'
knowledge that one trader was making unauthorized, speculative transactions. Defendants had established measures to
prevent the type of trades that led to the losses in this case.
The trades violated company policy. Defendants presented
information showing that the trades escaped detection because the trader deliberately concealed his activities and intentionally circumvented the controls the company had im-
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plemented. There was no insider trading by the individual
defendants, removing a basis for proving that these defendants had the requisite scienter during the class period. Proof
of scienter under section 10(b) and rule 10b-5 raised significant legal issues and factual complexity, increasing the
risk of no recovery as to such claims.
Plaintiffs also sued the individual defendants as controlling
persons under section 20 of the Exchange Act. Proof as to
such claims was complicated because controlling person liability is subject to a defense of good faith. Cf. Dennis v.
General Imaging, Inc., 918 F.2d 496, 509 (5th Cir.1990);
Paul F. Newton & Co. v. Texas Commerce Bank, 630 F.2d
1111, 1119 (5th Cir.1980). The factual basis of the individual defendants' good faith defense raised many of the same
issues as the proof of scienter under section 10 and rule
10b-5.
The section 10 and section 20 claims under the Exchange
Act, and the section 11 claims under the Securities Act of
1933, also raised significant damages and causation issues.
Within approximately one year following the disclosure of
the trading losses, the unit price rebounded and erased the
decline that followed the disclosure and restatement of the
financials. Defendants were prepared to present expert testimony that because of this fact, and because there were other
factors unrelated to defendants' conduct that influenced the
price during the class period, class members who bought
and sold during the class period were not damaged by defendants' conduct. Although the section 11 claims required
no proof of scienter, Herman & MacLean v. Huddleston,
459 U.S. 375, 382 (1983), defendants had significant factual
and legal grounds on which to base expert testimony that no
damages could be recovered. The rule 10b-5 and section 20
claims not only required proof of scienter, with the risks that
entailed in this case, but also included uncertainty as to
proving causation and damages.
*12 As a result, this case had significant risks of no recovery or limited recovery. The risks not only support the fairness and adequacy of the settlement that was reached, but
also support the use of thirty percent as the basis for a fee
award and, in lodestar terms, support a 5.3 multiplier.
3. Undesirability of the Case
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From the outset, this case was desirable; the quality and
number of the firms filing suit shortly after the loss disclosure testifies to that fact. However, the case also carried risks
that required investigation and informal discovery to uncover and analyze. There was risk of no recovery. This factor of
uncertainty merits an increase in the percentage and, under
the lodestar method, speaks directly to the justification for
the multiplier.
4. Skill Required to Perform the Legal Services Properly;
Experience, and Ability of the Attorneys Involved
This court does not question the legal skill, ability, experience, and resources of plaintiffs' attorneys. Counsel performed diligently and skillfully, achieving a speedy and fair
settlement, distinguished by the use of informal discovery
and cooperative investigation to provide the information necessary to analyze the case and reach a resolution. These
factors, considered together with the time and labor required, support the percentage and the lodestar multiplier.
5. Preclusion of Other Employment
Plaintiffs' attorneys do not specifically allege any preclusion
of other employment due to acceptance of this case. This
factor does not influence the fee calculation.
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ment allocation has been approved. The fact that this settlement consists of cash, and that the allocation and distribution plan provides assurance that all allowable claims will
be fully satisfied, provides significant support for the fee
award sought.
7. Time Limitations Imposed by the Client or the Circumstances; Nature and Length of the Professional Relationship
with the Clients
Plaintiffs' attorneys do not address any time limitations imposed by the clients or the circumstances. Nor do plaintiffs'
attorneys discuss the nature and length of their professional
relationship with the clients. These factors are inapplicable.
D. Expenses
*13 No party has objected to the amount of the expenses.
Having reviewed the declarations and memoranda submitted
in support, this court finds that the asserted costs are reasonable and awards the full amount of expenses in addition to
the percentage fee. See Faircloth, 2001 WL 527489 at *12
(awarding costs in addition to the percentage fee); In re
Harrah's Entertainment, Inc., 1998 WL 832574 at *7
(same); Catfish, 939 F.Supp. at 503 (same).
E. Interest

6. Customary Fee; Whether Fee is Fixed or Contingent;
Amount Involved and Results Obtained; Awards in Similar
Cases
Although there is a wide range in common fund fee awards,
a majority of common fund fee awards in cases that, like
this case, involve large settlements but do not involve the issues raised by “mega” class action settlement amounts, fall
between twenty and thirty percent. Plaintiffs' attorneys prosecuted this case on a contingency basis and advanced costs.
There was a real risk of no recovery, and significant uncertainty as to the recovery amounts. In one and one-half years,
plaintiffs' attorneys achieved a recovery valued at a total of
$29.5 million, in cash, for both classes. The claims file reveals that all allowable claims will be satisfied even after
providing the requested fees and reimbursing expenses of
$187,667.57 in the DiGiacomo case and $19,838.63 in the
Koplovitz case. The settlement is paid in cash. The settle-

Plaintiffs' attorneys request interest on fees and expenses.
No party has objected to an award of interest. The court
awards interest on fees and expenses in the amount actually
earned since October 1, 2000.
F. Final Calculation
Having considered all the Johnson factors, together with the
court's award of substantial expenses in addition to the attorney fees, the court determines that a fee should be awarded
based on thirty percent of the class settlement fund. In making this award, this court recognizes the results achieved in
this case for the class members and the skill of counsel in
negotiating a speedy and fair settlement. The other Johnson
factors either support the size of the fee awarded or are inapplicable. This court therefore awards total attorney fees in
the amount of $7,230,000.00 and expenses of $187,667.57
in the DiGiacomo case and attorney fees in the amount of
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$1,620,000.00 and expenses of $19,838.63 in the Koplovitz
case, with the interest actually earned on the fees and expenses for the same period and at the same rate as that
earned on the settlement fund.
S.D.Fla.,2001.
Di Giacomo v. Plains All American Pipeline
Not Reported in F.Supp.2d, 2001 WL 34633373 (S.D.Fla.)
END OF DOCUMENT
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Only the Westlaw citation is currently available.
United States District Court, E.D. Louisiana.
Patricia FAIRCLOTH, individually and on behalf of all others similarly situated
v.
CERTIFIED FINANCE INC., Robert S. Cunard, Jr., individually and in his capacity
as an officer of Certified Finance, Inc., Tommy L. Easterling, individually and
in his capacity as an officer of Certified Finance, Inc., National Fire
Insurance Company of Hartford, and XYZ Insurance Company
No. Civ.A. 99-3097.
May 16, 2001.
PORTEOUS, J.
*1 Before this Court are two motions filed in the abovecaptioned action: (1) Motion for Final Approval of Settlement Agreement, filed by the Named Plaintiff, Patricia Faircloth, individually and on behalf of the Plaintiff Class; and
(2) Motion for an Award of a Reasonable Attorneys' Fee
and Reimbursement for Costs Expended, filed on behalf of
Class Counsel. These Motions came for hearing on May 9,
2001, with oral argument. The Court, having heard the arguments of the parties and having studied the legal memoranda and exhibits, the record, and the applicable law, is
fully advised on the premises and ready to rule.
ORDER AND REASONS
I. BACKGROUND:
Certified Finance, Inc. ("Certified Finance") is a finance
company that engages in the practice of extending loans to
persons with pending personal injury litigation. If an attorney representing a consumer made a referral to Certified
Finance, that attorney was often required to execute a guaranty in favor of Certified Finance, thereby ensuring payment to Certified Finance in the event that the underlying
personal injury litigation did not result in a favorable outcome for the consumer.
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On October 12, 1999, the Plaintiff, Patricia Faircloth, filed
suit against Certified Finance, Inc., and two of its officers,
Robert S. Cunard, Jr. and Tommy L. Easterling, alleging
that certain loans for which she is indebted to the Defendant, Certified Finance, Inc., are unenforceable. Specifically,
the Plaintiff alleged that the Defendant engaged in "loan
flipping" that resulted in the imposition of interest charges
substantially greater than the maximum interest rate allowed
under both federal and state law. Accordingly, Faircloth
claimed that the aforementioned loans are "unlawful debt"
as defined in both 18 U.S.C. § 1961(6) and La. R.S. 9:3501
et seq. The plaintiff sought money damages and other relief
with respect to the interest computations of Certified Finance, but did not dispute the principal amounts due under
the terms of the notes.
On October 4, 2000, this Court entered an Order certifying
this litigation as a class action pursuant to Rule 23(b)(3) of
the Federal Rules of Civil Procedure. This Court defined the
Class as all persons or entities who are obligated on a consumer loan or pre-computed consumer credit transaction, as
that term is defined by La. R.S. 9:3516(14) and 9:3516(25),
respectively, from Certified Finance, Inc., and which loan
transaction calls for a payment within ten years from the
date of the filing of the Complaint. The Defendants appealed this Court's Order of Class Certification to the Fifth
Circuit Court of Appeals, which denied the Defendants permission to appeal.
Certified Finance, Easterling, and Cunard have denied and
continue to deny any wrongdoing and/or liability in connection with all persons and entities that executed loan obligations in favor of Certified Finance. Certified Finance filed a
counterclaim against the Named Plaintiff, seeking to recover
sums allegedly owed to Certified Finance in connect with
Faircloth's loan transactions with Certified Finance, along
with interest, attorneys' fees, and costs. Additionally, Certified Finance, Easterling, and Cunard filed a third party demand against National Fire Insurance Company of Hartford
("Hartford"), seeking indemnity and defense costs in connection with its Commercial General Liability insurance
policy. Hartford agreed to undertake a defense of Certified
Finance, Easterling, and Cunard, but it has reserved its
rights to contest coverage under the policy with respect to
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the Plaintiffs' claims.
*2 After lengthy negotiations and with the aid and guidance
of Magistrate Lance M. Affrick, the Named Plaintiff, on behalf of herself and the Plaintiff Class, and the Defendants
reached a settlement agreement in the above-captioned matter. On April 11, 2001, the Plaintiffs filed with this Court a
true and correct copy of the Settlement Agreement, as well
as a Motion for Preliminary Approval of the Settlement
Agreement. This Court, after thoroughly reviewing the Proposed Settlement Agreement, preliminarily approved said
agreement on April 12, 2001. This Court directed that Notice of the Proposed Settlement of Class Action be sent to
the Plaintiff Class. On that same date, Class Counsel mailed
Notice to the class plaintiffs. The Notice of the Proposed
Settlement of Class Action instructed class members to submit any objections to the proposed settlement to this Court
no later than May 1, 2001. Additionally, this Court scheduled a Settlement Hearing for May 9, 2001, at which time
this Court would consider the fairness, reasonableness, and
adequacy of the proposed settlement agreement.
II. LAW AND ANALYSIS:
A. Plaintiffs' Motion for Final Approval of Settlement
Agreement:
After lengthy negotiations, aided by the guidance of Magistrate Lance M. Affrick, the Plaintiffs and Defendants have
reached a settlement agreement in the above-captioned matter. While the Defendants have denied, and continue to
deny, any liability with respect to the Plaintiffs' claims, they
do not oppose final approval of the settlement agreement. In
fact, the Defendants have joined in the motion seeking final
approval of said settlement agreement.
Pursuant to Rule 23 of the Federal Rules of Civil Procedure,
"[a] class action may not be dismissed or compromised
without the approval of the court." Fed.R.Civ.P. 23(e).
Three conditions must be satisfied before a court can approve a proposed settlement. First, notice of the settlement
must be sent to all members of the class in accordance with
the manner directed by the court. See Fed.R.Civ.P. 23(e);
Roper v. Consurve, Inc., 578 F.2d 1106, 1110 (5th
Cir.1978). Second, the court must determine that "the settle-
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ment is fair, adequate and reasonable and is not the product
of collusion between the parties." In re Beef Industry Antitrust Litigation, 607 F.2d 167, 179 (5th Cir.1979) (citing
Cotton v. Hinton, 559 F.2d 1326, 1330 (5th Cir.1977)).
Third, the Court must "make an independent and thorough
inquiry into the reasonableness of the attorneys' fees proposed in the settlement agreement." Bryant v. Universal Services, Inc., No. Civ. A. 99-2944, 2000 WL 680258, at *1
(E.D.La. May 24, 2000) (Vance, J.) (citing Strong v. BellSouth Telecomms. Inc., 137 F.3d 844, 849-50 (5th
Cir.1998)).
1. The Notice Requirement:
Rule 23(e) of the Federal Rules of Civil Procedure requires
that prior notice of a class settlement be given to all class
members. See Fed.R.Civ.P. 23(e). This notice must provide
the class members with information sufficient to consider
the terms of the proposed settlement and determine whether
or not to object to the proposed settlement. See In re Shell
Oil Refinery, 155 F.R.D. 552, 557 (E.D.La.1993) (citing
Newberg on Class Actions, § 11.30 (3 rd ed.1992)). In the
present case, this Court directed that Notice of Proposed
Settlement of Class Action be sent to all class members in
an Order dated April 12, 2001. Notice was sent via first
class mail to the most current known address of each class
member on April 12, 2001. The Notice informed the class
members of the terms of the proposed settlement agreement,
the date and location of the fairness hearing, the pendency
of Class Counsel's motion for an award of attorneys' fees
and reimbursement of costs, and the procedure for objecting
to any of the terms contained in the agreement. In addition
to mailing notice to the individual class members, on April
15, 2001, a Summary Notice appeared in the Times Picayune and the Baton Rouge Advocate, two newspapers of general circulation in the New Orleans and Baton Rouge areas.
*3 This Court finds that such a manner of notifying the class
members of the proposed settlement comports with this
Court's Order, due process, and Rule 23 of the Federal Rules
of Civil Procedure. See In re Beef Industry Antitrust Litigation, 607 F.2d at 179. The Notice sent to the class members
and published in the two newspapers contained the information necessary for the class members to evaluate the proposed settlement, as well as the proper procedure for object-
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ing to the proposed settlement. Accordingly, the Notice requirement of Rule 23(e) has been satisfied in the present
case. See Fed.R.Civ.P. 23(e); see also In re Shell Oil Refinery, 155 F.R.D. at 558.
2. The Fairness, Adequacy, and Reasonableness of the Proposed Settlement:
In order to approve a settlement agreement in a class action
lawsuit, the court must find that "the settlement is fair, adequate and reasonable and is not the product of collusion
between the parties." In re Beef Industry Antitrust Litigation, 607 F.2d at 179 (citing Cotton, 559 F.2d at 1330). With
regard to the inquiry into the fairness of the proposed settlement agreement, the court's goal is to "ensure that the settlement is in the interest of the class, does not unfairly impinge
on the rights and interest of dissenters, and does not merely
mantle oppression." ' Reed v. General Motors Corp., 703
F.2d 170, 172 (5th Cir.1983) (quoting Pettway v. American
Cast Iron Pipe Co., 576 F.2d 1157, 1214 (5th Cir.1978)).
The Fifth Circuit has established six factors for courts to
consider in assessing the fairness, adequacy, and reasonableness of a proposed settlement agreement. Those factors are:
(1) the existence of fraud or collusion behind the settlement; (2) the complexity, expense, and likely duration of
the litigation; (3) the stage of the proceedings and the
amount of discovery completed; (4) the probability of
plaintiffs' success on the merits; (5) the range of possible
recovery; and (6) the opinions of the class counsel, class
representatives, and absent class members.
Reed, 703 F.2d at 172 (citing Parker v. Anderson, 667 F.2d
1204, 1209 (5th Cir.1982)); see also, In re Corrugated Container Antitrust Litigation, 643 F.2d 195, 217 (5th
Cir.1981).
"The hallmark of Rule 23 is the flexibility it affords to the
courts to utilize the class device in a particular case to best
serve the ends of justice for the affected parties and to promote judicial efficiencies." In re Beef Industry Antitrust Litigation, 607 F.2d at 177 (citing 3 Newberg, Class Actions §
5570c at 476). Therefore, in weighing the aforementioned
factors, it is important note that there is a strong presumption in favor of finding a settlement fair. See Neff v. VIA
Metropolitan Transit Auth., 179 F.R.D. 185, 208
(W.D.Tex.1998) (citing Ahearn v. Fibreboard Corp., 162
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F.R.D. 505, 527 (E.D.Tex.1995)); see also, Cotton, 559
F.2d at 1331.
a. Existence of Fraud and Collusion
*4 First, the Court must determine whether or not the proposed settlement is the result of fraud or collusion between
the parties. See Reed, 703 F.2d at 172. However, there is
typically an initial presumption that a proposed settlement is
fair and reasonable when it is the result of arms length negotiations. See 2 Newberg on Class Actions, § 11.40 at 451 (2
nd ed.1985). In the present case, counsel for all parties represented to this Court at the fairness hearing that the proposed settlement agreement is the result of lengthy and contentious negotiations. All of the attorneys involved in the
case remained zealous advocates, vigorously representing
their clients' interests throughout the entire litigation process, including the settlement negotiations. The settlement
negotiations were closely monitored by Magistrate Judge
Lance M. Affrick, who notified this court that negotiations
remained at arms length throughout the entire settlement
process. Accordingly, this Court finds that there is no indication that the settlement agreement is the product of fraud or
collusion.
b. Complexity, Expense, and Likely Duration of the Litigation:
There is no dispute that the present case is an extraordinarily
complex RICO class action involving multiple defendants.
Not only are the RICO statutes extremely intricate and technical, but the underlying loan transactions in this case involve complex interest calculations and sophisticated financial theories. In fact, the law and underlying financial transactions involved are so complex that trial in the abovecaptioned matter was estimated to last at least two weeks.
Furthermore, this case has been punctuated with a contentious motion practice on behalf of virtually all parties involved and has spawned thousands of pages of pleadings
and document production. This matter has gone on for
nearly two years and would undoubtedly continue on a protracted litigation path absent approval of the proposed settlement agreement.
Given the already active motion practice spawned by this
litigation and the fact that the parties have already appealed
a ruling of this Court to the Fifth Circuit Court of Appeals,
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it is likely that the parties would continue on a lengthy path
of litigation whereby a great amount of judicial resources
would be expended. This Court finds that should this complex litigation continue on towards trial, it is most likely that
the case would last several more years and cost this Court
and the parties involved an enormous amount of money.
Such a determination weighs in favor of approving the proposed settlement.
c. Stage of the Proceedings and the Amount of Discovery
Completed:
At the time that the parties reached the settlement agreement, the above-captioned matter was in its second year of
litigation. As stated above, a lengthy motions practice preceded the proposed settlement, in which the parties challenged every aspect of each others' claims and defenses.
While not completed at the time of settlement, the parties
had already engaged in detailed discovery, including taking
lengthy depositions. The motions filed on behalf of both the
Plaintiffs and the Defendants indicate that all parties involved had developed an in-depth understanding of the case
at hand. The Court is satisfied that the parties have premised
their decision to settle this case on substantial research conducted regarding their respective positions. The Court finds
that this factor weighs in favor of approving the settlement.
d. Probability of the Plaintiffs' Success on the Merits and the
Range of
Possible Recovery:
*5 In evaluating the likelihood of success on the merits, the
court "must not try the case in the settlement hearings because '[t]he very purpose of the compromise is to avoid the
delay and expense of such a trial." ' Reed, 703 F.2d at 172
(quoting Young v. Katz, 447 F.2d 431, 433 (5th Cir.1971)).
Instead, the court must simply compare the terms of the settlement "with the likely rewards the class would have received following a successful trial of the case." Reed, 703
F.2d at 172 (citing Cotton, 559 F.2d at 1330). In the present
case, Counsel for the Plaintiff Class is highly confident that
the class would prevail on the merits against Certified Finance and its directors. However, the Defendants are equally
as confident that they would prevail on their defenses. Furthermore, Hartford, the Defendants' insurer, appears equally
confident of prevailing on its coverage defense. The
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Plaintiffs argue that given such a situation, "even assuming
the Plaintiff Class prevailed at trial on all theories, the likelihood of collection on a large judgment against Certified
Finance might be called into question without its insurance
coverage." Memorandum in Support of Plaintiffs' Motion
for Final Approval of Settlement Agreement, page 16. The
Plaintiffs argue that the proposed settlement provides the
class with immediate, tangible benefits without further delay
or uncertainty as to their ability to actually recover from the
Defendants.
While the Plaintiff Class could arguably receive a greater
award of damages at trial should it succeed on the merits,
the litigation risks in the area of insurance coverage, not to
mention the added costs of litigation and the increased possibility of being unable to collect from the Defendants on a
judgment after lengthy and expensive litigation, all weigh in
favor of settlement. Counsel for the Defendants represented
to this Court at the fairness hearing that the amount of damages awarded pursuant to the settlement agreement is greater than what the Defendants believe the Plaintiffs would receive at trial. Defense counsel explained that while the Defendants continue to deny liability, they found the significant risk involved in going forward to trial in this matter warranted settling the case at this time rather than incurring further litigation expenses.
After comparing the significance of immediate recovery by
way of settlement with the mere possibility of success on
the merits and relief in the future following lengthy and expensive litigation, this Court is of the opinion that the settlement agreement should be approved. Under the settlement
agreement, the class members will receive immediate cash
benefits, as well as credits to their outstanding loan balances
in some cases, without future delay. While it can be argued
that the class members would receive greater benefits at trial, " '[i]t has been held proper to take the bird in the hand instead of a prospective flock in the bush." ' In re Shell Oil
Refinery, 155 F.R.D. at 560 ((quoting Oppenlander v.
Standard Oil Co., 64 F.R.D. 597, 624 (D.Colo.1974))
(quoting State of West Virginia v. Chas. Pfizer & Co., 314
F.Supp. 710, 743 (S.D.N.Y.1970)).
e. Opinions of Class Counsel, Class Representative, & Absent Class Members:
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*6 In the present case, the settling parties believe that the
settlement is an appropriate and fair end to contentious, time
consuming litigation. Counsel for all parties represented at
the fairness hearing that they are all of the opinion that the
proposed settlement is fair, adequate, and reasonable under
the circumstances. The Court agrees, for the class members
will receive actual benefits pursuant to the settlement agreement in exchange for a dismissal of all claims with prejudice. Furthermore, the Court finds it significant that out of a
class of 560 plaintiffs, no class member challenged the adequacy or reasonableness of the proposed settlement at the
fairness hearing. The Court finds that this factor also weighs
in favor of approval of the proposed settlement. Therefore,
for the foregoing reasons, this Court finds that the proposed
settlement is fair, adequate, and reasonable. Accordingly,
Plaintiffs' Motion for Final Approval of Settlement Agreement shall be GRANTED.
C. Class Counsel's Motion for An Award of a Reasonable
Attorneys' Fee and
Reimbursement for Costs Expended:
The second motion before this Court is Class Counsel's Motion for an Award of Reasonable Attorneys' Fees and Reimbursement for Costs Expended. This Motion requires the
court to "make an independent and thorough inquiry into the
reasonableness of the attorneys' fees proposed in the settlement agreement." Bryant, 2000 WL 680258, at *1 (citing
Strong, 137 F.3d at 849-50). In the present motion, Class
Counsel seeks an award of attorneys fees in the amount of
35% of the common settlement fund, or approximately
$560,000.00, plus 35% of any interest accrued thereon, plus
reimbursement for actual costs expended to date in the
amount of $11,469.74. [FN1]
FN1. In the present case, a member of the Plaintiff
Class submitted a letter to the court objecting to
Class Counsel's proposed award of attorney fees on
the grounds that the cases cited by Class Counsel
reveal no award of attorney fees greater than 26%
of the common fund. His objection is primarily
based on a "cost to return" theory, noting that Class
Counsel spent approximately $11,000, but seek a
return of greater than $500,000 in fees. While said
objection was not submitted in proper form as dir-
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ected by the Notice of Fairness Hearing sent to
class members, this Court will implicitly address
this objection through its independent calculation
of reasonable attorneys' fees whereby it will consider the percentages awarded to counsel in past
class action lawsuits in evaluating the propriety and
reasonableness of Class Counsel's requested fee in
this case.
With regard to determining the reasonableness of the
amount of attorneys fees, a " 'district court is not bound by
the agreement of the parties." ' Strong, 137 F.3d at 849
(quoting Piambino v. Bailey, 610 F.2d 1306, 1328 (5th
Cir.1980); Foster v. Boise-Cascade, Inc., 577 F.2d 335, 336
(5th Cir.1978)). "The court must scrutinize the agreed-to
fees under the standards set forth in Johnson v. Georgia
Highway Express, 488 F.2d 714 (5th Cir.1974), and not
merely 'ratify a pre-arranged compact." ' Strong, 137 F.3d at
849 (quoting Piambino, 610 F.2d at 1328). "Even when the
district court finds the settlement agreement to be untainted
by collusion, fraud, and other irregularities, the court must
thoroughly review the attorneys' fees agreed to by the
parties in the proposed settlement agreement." Strong, 137
F.3d at 850.
1. Calculating Attorneys Fees in the Fifth Circuit:
Typically, courts have applied two different methods for
calculating attorney fees in class action lawsuits: the percentage fee method and the lodestar method. In the Fifth
Circuit, the lodestar method is used to calculate reasonable
attorneys fees, but that method has been somewhat "blended" with the percentage fee method and the twelve factors
set forth in Johnson. See In re Harrah's Entertainment Inc.
Securities Litigation, No. Civ. A. 95-3925, 1998 WL
832574, at *3 (E.D.La. Nov. 25, 1998) (citing In re Combustion, Inc., 968 F.Supp. 1116, 1135 (W.D.La.1997)).
Moreover, numerous district courts in this circuit have
simply applied the percentage fee method in common fund
cases. See Harrah's, 1998 WL 832574, at *2 (citing In re
Catfish Antitrust Litigation, 939 F.Supp. 493, 500
(N.D.Miss.1996); In re Prudential-Bach Energy Income
Partnerships Securities Litigation, 1994 WL 150742, at *4
(E.D.La. March 7, 1994)).

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 2001 WL 527489 (E.D.La.)
(Cite as: 2001 WL 527489 (E.D.La.))

*7 While the lodestar method is still the proper method for
calculating attorneys fees in this jurisdiction, the Fifth Circuit has recognized the propriety of the percentage fee method in situations in which each member of a class has an "undisputed and mathematically ascertainable claim to part of
[a] judgment." Strong, 137 F.3d at 852 (quoting Boeing Co.
v. Van Gemert, 444 U.S. 472, 479, 100 S.Ct.745, 748, 62
L.Ed.2d 676 (1980)). Therefore, "[i]t seems that a district
court in the Fifth Circuit may exercise discretion in determining whether to apply the percentage fee or lodestar method, as long as under either method the award is supported by
the twelve Johnson factors. Harrah's, 1998 WL 832574, at
*3 (citing Combustion, 968 F.Supp. at 1135). As Judge
Clement stated in Harrah's, "[d]espite the apparent advantages of the percentage fee method over the lodestar method
in common fund cases, the law in the Fifth Circuit concerning which method should be applied is 'at best unclear." ' Id.
(quoting Combustion, 968 F.Supp. at 1134). Therefore, out
of an abundance of caution, this Court will apply both methods to the facts at hand and compare the results before rendering its decision as to amount of attorneys' fees that would
be fair, just, and reasonable.
Under the percentage fee method, the district court simply
awards a percentage of the total settlement fund to class
counsel. See Prudential-Bach, 1994 WL 150742, at *3.
However, under the lodestar method, "the district court must
first determine the reasonable number of hours expended on
litigation and the reasonable hourly rates for the participating attorneys." Strong, 137 F.3d at 850 (citing Forbush, 98
F.3d at 821). "The lodestar is computed by multiplying the
number of hours reasonably expended by the reasonable
hourly rate." Id. After reviewing the twelve Johnson factors,
"the court may then apply a multiplier to the lodestar, adjusting the lodestar either upward or downward." Id.
"However, '[t]he lodestar may be adjusted according to a
Johnson factor only if that factor is not already taken into
account by the lodestar." ' Id. (quoting Transamerican Natural Gas Corp. v. Zapata Partnership, Ltd. (In re Fender),
12 F.3d 480, 487 (5th Cir.1994)).
"[M]ultipliers ranging from one to four frequently are awarded in common fund cases when the lodestar method is applied." Id. (citing Combustion, 968 F.Supp. at 1133
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(citations omitted)). Such multipliers are "necessary to reflect the possibility of no recovery." Id. The Third Circuit
Task Force on Court-awarded Attorneys' Fees set forth four
factors that enhance a multiplier. Those factors are: (1) the
risk of losing; (2) the result obtained; (3) the delay in obtaining attorneys' fees; and (4) the petitioning attorneys'
contribution to a prompt or delayed resolution of the action.
See 108 F.R.D. 237, 264 (Oct. 8, 1985).
*8 In determining whether or not to apply a multiplier to the
lodestar, the district court must also consider the following
twelve factors set forth in Johnson:
(1) the time and labor required, (2) the novelty and difficulty of the issues, (3) the skill required to perform the
legal services properly, (4) the preclusion of other employment, (5) the customary fee, (6) whether the fee is
fixed or contingent, (7) time limitations imposed by the
client or the circumstances, (8) the amount involved and
the results obtained, (9) the experience, reputation, and
ability of the attorneys, (10) the undesirability of the case,
(11) the nature and length of the professional relationship
with the client, and (12) awards in similar cases.
Johnson, 488 F.2d at 717-19.
Wile the Fifth Circuit requires that the award of attorneys
fees be supported by the Johnson factors, rarely are all of
the Johnson factors applicable to a particular case. See Harrah's, 1998 WL 832574, at *3-4 (citations omitted). Therefore, this Court will only address those Johnson factors that
it deems applicable in this particular case.
2. Class Counsel's Requested Award of Attorney Fees:
In the present case, Class Counsel has submitted a Motion
for an Award of a Reasonable Attorneys' Fee and Reimbursement for Costs Expended in which he requests an attorneys fee of thirty five percent (35%) of the common settlement fund. Class Counsel asserts that such a method of
computing attorneys fees is appropriate in a common fund
case such as the above-captioned matter because "each
member of the plaintiff class has an undisputed and mathematically ascertainable claim to the common settlement
fund." Memorandum in Support of Motion for an Award of
a Reasonable Attorneys' Fee and Reimbursement for Costs
Expended, page 8. Furthermore, Class Counsel argues that
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such a percentage of the common fund comports with fees
awarded in similar common fund cases. See id. at 9. Accordingly, Class Counsel seeks attorney fees of $560,000.00,
35% of the estimated $1,600,000 settlement fund. Furthermore, Class Counsel seeks 35% of any interest accrued on
the cash portion of the settlement fund deposited with Hibernia National Bank. See id. at 10.
In support of such an award of attorneys fees, Class Counsel
calculated an award of attorneys fees using the lodestar
method and compared that figure with the 35% of the fund
figure requested above. In calculating attorneys fees using
the lodestar method, Class Counsel applied the Johnson
factors to the case at hand, most of which he claims support
the application of an enhanced multiplier in the calculation
of the award of attorney fees. See id. at 17- 18. Class Counsel asserts that these factors support the application of an enhanced multiplier of 3.5 in this case. If that multiplier is applied to a suggested lodestar fee of $204,455.00, it yields a
suggested fee of $715,000.00, a sum well above the requested fee of $560,000.00. Therefore, Class Counsel argues that
the requested fee of $560,000.00 is surely reasonable under
the circumstances.
3. The Court's Evaluation of the Requested Award of Attorneys Fees:
*9 In the present case, Class Counsel requests attorneys fees
in the amount of 35% of the settlement fund, which results
in an award of $560,000.00 in attorneys fees. However, that
figure is based on an estimated value of the settlement fund.
The actual value of the settlement fund in this case is $
1,534,321.06; therefore, 35% of the settlement fund is actually $537,012.37, not $560,000.00. This Court will use the
actual value of the settlement fund in determining the reasonableness of attorneys fees in the present case, rather than
the estimated value of the fund. Accordingly, this Court
views Class Counsel's request for 35% of the settlement
fund to be a request for $537,012.37 in attorneys' fees.
a. The Percentage of the Common Fund Analysis:
In evaluating the reasonableness of the attorneys fees calculated using the percentage method, the Court must first determine the reasonableness range of fees in similar cases.
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After a lengthy discussion of the various bases for calculating attorneys fees in common fund class action lawsuits, the
United States District Court for the Eastern District of Texas
recently concluded that "based on the opinions of other
courts and the available studies of class action attorneys' fee
awards (such as the NERA study), this Court concludes that
attorneys' fees in the range from twenty-five percent (25%)
to thirty-three and thirty-four one-hundredths percent
(33.34%) have been routinely awarded in class actions."
Shaw v. Toshiba America Information Systems, Inc., 91
F.Supp.2d 942, 972 (E.D.Tex.2000). That court further
stated that "[e]mpirical studies show that, regardless whether the percentage method or the lodestar method is used, fee
awards in class actions average around one-third of the recovery." Id.
In the present case, the actual value of the settlement fund is
$1,534, 321.06. Given the guiding principles described
above, this Court determines that 33.34% is an appropriate
and reasonable percentage for application of the percentage
method in this case. Therefore, under the percentage method
theory of calculating attorneys fees, the fair, just, and reasonable amount of attorneys fees would be $511,542.64 in
the present case if a percentage of 33.34% were used to calculate the award.
While the majority of attorneys' fees awarded pursuant to
the percentage method range between twenty-five and
thirty-three and one-third percent of the common fund,
Class Counsel argues that the fee percentage should be
higher than 33.34% in this case. See Memorandum in Support of the Motion for an Award of a Reasonable Attorneys'
Fee and Reimbursement for Costs, page 10. Class Counsel
argues that "where the recovery is more modest, the fee percentage tends to be higher on a proportionate basis because
of the larger ratio of hours to the amount of recovery." Id.
(citing In re Shell Oil Refinery, 155 F.R.D. at 573 (citing
Newberg on Class Actions, § 14.03.)) Accordingly, Class
Counsel argues in favor of awarding attorneys' fees in the
amount of 35% of the settlement value, or $537,012.37.
b. The Lodestar Method of Calculating Attorney Fees:
*10 In calculating the lodestar method, this Court must first
multiply the number of hours reasonably expended by Class
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Counsel by a reasonable hourly rate. Class Counsel submits
that a total of 817.82 hours were expended in the prosecution of the above-captioned matter. Specifically, Mr. Herman spent a total of 684.82 hours in the prosecution of this
matter, Mr. Castaing spent 44.5 hours in the prosecution of
this matter, and Mr. Lilly spent 88.5 hours in the prosecution of this matter. See Memorandum in Support of the Motion for an Award of a Reasonable Attorneys' Fee and Reimbursement for Costs, page 12 and Exhibits A-1 through A-3.
Class Counsel submits that the prevailing hourly rate for
contingency legal work in this jurisdiction ranges from
$225.00 to $300.00. See id. at 13. After reviewing decisions
of other courts in this jurisdiction, this Court is of the opinion that $225.00 is a reasonable hourly rate for contingency
work in the Eastern District of Louisiana. [FN2] When that
rate is multiplied by the number of hours expended by Class
Counsel in prosecuting the instant matter, it yields a lodestar
of $184,009.50, prior to the imposition of a multiplier.
Should the Court accept as reasonable Class Counsel's requested award of attorneys' fees in the amount of
$537,012.37, that would require the application of a multiplier of approximately three under the lodestar method.
FN2. The hourly rate applied to the hours reasonably expended must reflect the prevailing market
rate in this legal community for similar services
provided by attorneys of comparable skill, experience, and reputation. See In re Shell Oil Refinery,
155 F.R.D. at 570 (citing Blum v. Stenson, 465
U.S. 886, 895-96 n. 11, 104 S.Ct. 1541, 1547 n. 11,
79 L.Ed.2d 891 (1984)). While the Court may review testimony regarding the prevailing rate in the
pertinent legal market, the Court may also " 'consider its own knowledge and expertise concerning
reasonable and proper fees and may form an independent judgment." ' Id. (quoting Norman v. Housing Authority of City of Montgomery, 836 F.2d
1292, 1303 (11th Cir.1988)).
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time and labor to prosecute. The time records of Class
Counsel reveal a reasonable number of hours expended for
the benefit of the Class. This Court finds that the number of
hours billed is neither excessive or duplicative. [FN3]
However, this Court finds it unnecessary and unwarranted
to focus too narrowly on the number of hours billed or the
hourly rate in contingency fee cases. As explained by the
court in Harrah's, "[b]ecause counsel prosecuted this action
on a contingent fee basis, the Court would rather focus on
results obtained. Harrah's, 1998 WL 832574, at *5. "To
overly emphasize the amounts of hours spent on a contingency fee case would penalize counsel for obtaining an
early settlement and would distort the value of the attorneys'
services." Id. Nevertheless, this Court finds that the time and
labor required of Class Counsel in this complicated RICO
action weigh in favor of applying an enhanced multiplier.
FN3. While this Court performed the lodestar calculation in which it multiplied the number of hours
expended prosecuting the above-captioned action
by a reasonable rate for legal services by lawyers
of comparable skill, experience, and reputation,
this Court will refrain from conducting a detailed
analysis of charged hours and hourly rates because
"[t]o do so would undermine the utility of the percentage fee method" advanced by Class Counsel.
See Harrah's, 1998 WL 832574, at *5.

1. The Application of the Johnson Factors:

Second, as mentioned above, there is no dispute that the
present case is an extraordinarily complex RICO class action involving multiple defendants. Not only are the RICO
statutes extremely intricate and technical, but the underlying
loan transactions in this case involve complex interest calculations and sophisticated financial theories. Furthermore, a
RICO cause of action super-imposed upon the procedural
hurdles of Rule 23 of the Federal Rules of Civil Procedure
unquestionably presents formidable challenges to any litigant. Therefore, this Court finds that the novel and difficult
issues present in this RICO case warrant the application of
an enhanced multiplier.

With regard to the applicability of a multiplier, this Court
finds that the Johnson factors weigh in favor of applying a
multiplier to the lodestar in the present case. First, as discussed above, this case required a substantial amount of

*11 Third, this Court finds that the skill required to perform
the legal services in this action also weigh in favor of applying a multiplier to the lodestar in this case. The complexities
of the RICO issues alone required substantial skill and ex-
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pertise on the part of Class Counsel, but this case also involved sophisticated financial theories and complex interest
calculations. Class Counsel was required to gain a firm understanding of these theories and calculations in order to adequately prosecute the above-captioned action. Class Counsel represented to this Court that "Mr. Herman undertook
significant effort to mathematically reconstruct Ms. Faircloth's loan transaction, in order to articulate and demonstrate liability." Memorandum in Support of the Motion for
an Award of a Reasonable Attorneys' Fee and Reimbursement for Costs, page 15. This Court finds that such considerations weigh in favor of the application of a multiplier.
Fourth, the Court finds persuasive Class Counsel's representation that prosecuting this action precluded lead counsel
from handling other matters on behalf of other clients. See
Memorandum in Support of the Motion for an Award of a
Reasonable Attorneys' Fee and Reimbursement for Costs,
page 15. Given that Mr. Herman alone spent almost 700
hours over the past two years in the prosecution of this action, the Court finds that this factor warrants an enhancement of the multiplier in this case.
Fifth, this Court finds significant the amount involved in the
current action and the results obtained through settlement.
The United States Supreme Court and the Fifth Circuit have
consistently maintained that this eighth Johnson factor is
"the most critical factor in determining the reasonableness
of a fee award." Shaw, 91 F.Supp.2d at 971 (citations omitted). As discussed above, the settlement agreement reached
on behalf of the class plaintiffs provides the class members
with tangible benefits. The class members will receive actual cash in proportion to the amount of interest paid above
the legal rate, as well as credits to their loan balances in
some instances. After considering the formidable defenses
mounted to the claims of the class members and the actual
benefits conferred upon the class members through the settlement, this Court finds that this eighth Johnson factor warrants the application of an enhanced multiplier.
Sixth, this Court finds that the experience, reputation, and
ability of Class Counsel also warrant an enhancement of the
multiplier in this case. The attorneys involved are all highly
accomplished lawyers with significant experience prosecuting complex commercial actions such as the present case.
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Furthermore, Class Counsel possessed substantial experience in the prosecution of RICO actions, as well as other
class action lawsuits.
Seventh, this Court finds that the undesirability of the case
warrants an enhancement of the multiplier in this case. The
dispute regarding insurance coverage between Certified Finance and Hartford made the possibility of recovery speculative. If Hartford was successful at trial in demonstrating a
lack of insurance coverage, then the possibility of the
plaintiff class recovering a judgment from Certified Finance
alone would be remote. The risk of being unable to collect
from Certified Finance made this case somewhat undesirable and warrants the application of a multiplier in this case.
*12 Finally, after considering the pertinent Johnson factors
in the present case, this Court is of the opinion that the majority of those factors weigh in favor of applying a multiplier in the present case. Furthermore, after considering the
factors set forth by the Third Circuit Task Force, this Court
is of the opinion that an enhanced multiplier is warranted.
Specifically, this Court finds significant Class Counsel's
ability to obtain a favorable settlement on behalf of the
plaintiff class within two years of filing this complex lawsuit. Therefore, this Court is of the opinion that a multiplier
of three is warranted in the present case.
III. CONCLUSION:
As sated above, this Court determined that $225.00 is a
reasonable hourly rate for contingency work in this jurisdiction. When that rate is multiplied by the number of hours
expended by Class Counsel in prosecuting the instant matter, it yields a lodestar of $184,009.50, prior to the imposition of a multiplier. If a multiplier of three is applied to the
lodestar figure, it yields attorneys' fees of $552,028.50.
Class Counsel has requested an award of attorneys' fees in
the amount of 35% of the settlement value, or $537,012.37.
That figure is within the range of fees independently calculated by this Court under both the percentage fund method
and the lodestar method. Therefore, this Court finds that
Class Counsel's request for attorneys' fees in the amount of
35% of the settlement value is fair, adequate, and reasonable.
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Additionally, Class Counsel requests reimbursement for
costs expended in the prosecution of this action. Class
Counsel submitted records reflecting actual costs of
$11,469.74 in connection with the prosecution of this case.
Furthermore, Class Counsel has certified to this Court that
those costs are true and accurate. Therefore, this Court shall
award Class Counsel $11,469.74 for the reimbursement of
costs.
Accordingly,
IT IS ORDERED that Plaintiffs' Motion for Final Approval
of Settlement Agreement be, and the same is hereby,
GRANTED.
IT IS FURTHER ORDERED that Class Counsel's Motion
for an Award of a Reasonable Attorneys' Fee and Reimbursement for Costs Expended be, and the same is hereby,
GRANTED.
IT IS FURTHER ORDERED that Class Counsel be awarded attorneys' fees in the amount of $537,012.37, 35% of
the actual settlement value.
IT IS FURTHER ORDERED that Class Counsel be awarded 35% of any interest accrued on the cash portion of the
settlement on deposit with Hibernia National Bank.
IT IS FURTHER ORDERED that Class Counsel be awarded $11,469.74 for the reimbursement of costs expended in
the prosecution of this action.
Not Reported in F.Supp.2d, 2001 WL 527489 (E.D.La.)
END OF DOCUMENT
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Briefs and Other Related Documents
Only the Westlaw citation is currently available.
United States District Court, E.D. Louisiana.
In re: HARRAH'S ENTERTAINMENT, INC. SECURITIES LITIGATION
No. CIV. A. 95-3925.
Nov. 25, 1998.
ORDER AND REASONS
CLEMENT, District J.
*1 Before the Court is a Joint Application for an Award of
Attorneys' Fees and Reimbursement of Expenses filed by
plaintiffs' counsel. The Court resolves the application as follows.
I. BACKGROUND
Harrah's Jazz Company (“HJC”) and Harrah's Jazz Finance
Corp. (“HJ Finance”) jointly issued and sold $435 million of
first Mortgage Notes (the “HJC bonds”) through a prospectus dated November 9, 1994 and a registration statement.
HJC is comprised of three partners: Harrah's New Orleans
Investment Company (“HNOIC”), Grand Palais Casino, Inc.
(“Grand Palais”), and New Orleans/Louisiana Development
Corporation (“NOLDC”). Harrah's Entertainment, Inc.
(“Harrah's Entertainment”) is a parent company of HNOIC.
On November 27, 1995, plaintiffs brought this class action
on behalf of purchasers of the HJC bonds from November 9,
1994 through November 21, 1995. In the consolidated and
amended complaint, plaintiffs named as defendants Harrah's
Entertainment, Inc., Grand Palais Casino, Inc., thirteen individuals, and three underwriters. Plaintiffs did not name
HJC, HJ Finance, HNOIC or NOLDC as defendants because each of these entities were in bankruptcy. Plaintiffs
filed proofs of claim in the HJC and HJ Finance bankruptcy
proceedings.
In the Consolidated and Amended Class Action Complaint,
plaintiffs alleged that the November 9, 1994 prospectus and
the registration statement were misleading because they
contained untrue statements of material fact or omissions of
material facts and that the defendants engaged in a scheme
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to defraud purchasers of the HJC bonds all in violation of
federal securities laws. Plaintiffs claimed that defendants
were directly liable because of their own acts or omissions
and/or secondarily liable as controlling persons.
On April 16, 1997, the parties entered into a Stipulation and
Agreement of Settlement resolving all claims. The proposed
settlement consisted of $3.8 million in cash and 200,000
shares of stock in the reorganized namely Jazz Casino Corporation (“JCC”), valued at approximately $15.00 per share.
The $3.8 million in cash was to be paid into a fund to be
distributed by the claims administrator in accordance with
proofs of claim submitted by class members who were
either ineligible to receive shares of stock or who opted to
receive cash. The 200,000 shares of stock was to be contributed into a “Release Pool,” to be paid to eligible bond holders. The agreement stipulated that this Court retains jurisdiction in the event that class members are not satisfied with
the treatment of their claim.
By order entered on April 28, 1997, the Court preliminarily
approved the terms of the settlement and directed that notice
be given to the class members. Pursuant to the Court's order,
counsel mailed approximately 3,179 copies of a notice describing the settlement terms, the plan of allocation, and the
proofs of claim. Additionally, counsel published a summary
notice of the settlement in The Wall Street Journal. Although any objections to the proposed settlement were due
FN1
by June 9, 1997, the Court received none by that date.
FN1. On July 25, 1997, the Court received an objection from a former bondholder who opined that
“the amount of compensation to the individual
bondholder is truly minimal and not worthy of the
time and effort required to obtain each share.”
*2 On June 26, 1997, the Court conducted a fairness hearing
to determine whether to approve the proposed settlement.
See Fed.R.Civ.P. 23(e). After considering the testimony at
the hearing, the lengthy memoranda and exhibits submitted
prior to the hearing, the failure of any class member to file
objections to the proposed settlement, and the memoranda
submitted subsequent to the hearing, the Court concluded
that the proposed settlement is fair to the class members. By
order and reasons entered on July 31, 1997, the Court ap-
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proved the proposed settlement, but permitted the parties to
re-open the action should the bankruptcy effective date not
take place. The Court took the issue of attorneys' fees under
submission.

district courts in the Fifth Circuit have applied the percentage fee method to common fund cases. In re Combustion,
Inc., 968 F.Supp. 1116, 1135 (W.D.La.1997); Catfish, 939
F.Supp. at 500; Prudential, 1994 WL 150742 at *4.

On October 13, 1998, the United States Bankruptcy Court
for the Eastern District of Louisiana confirmed the Harrah's
Jazz Plan of Reorganization. By letter received on October
28, 1998, plaintiffs' counsel indicated that the Joint Application for an Award of Attorneys' Fees and Reimbursement of
Expenses is ripe for review. Counsel requested the Court to
rule on the issue of attorneys' fees. Plaintiffs' counsel argue
for attorneys' fees in the amount of one third of the total recovery, plus expenses of $330,070.82 and interest.

*3 In the Third Circuit, a Task Force of prominent judges
and practitioners explained why attorneys' fee awards in
common fund cases should be based on the percentage fee
method. Task Force Report, 108 F.R.D. 237, 254-59 (1986).
The benefits of the percentage fee method are: (1) readily
ascertainable fee amounts and (2) increased settlements. Id.
See also Rawlings v. Prudential-Bache Properties, Inc., 9
F.3d 513, 516 (6th Cir.1993); Swedish Hosp. Corp. v.
Shalala, 1 F.3d 1261, 1267-71 (D.C.Cir.1993). By contrast,
there are at least nine perceived deficiencies with the lodestar method, including: (1) increasing the workload of the
judicial system; (2) lack of objectivity; (3) a sense of mathematical precision unwarranted in terms of the realities of
the practice of law; (4) ease of manipulation by judges who
prefer to calculate the fees in terms of percentages of the
settlement fund; (5) encouraging duplicative and unjustified
work; (6) discouraging early settlement; (7) not providing
judges with enough flexibility to award or deter lawyers so
that desirable objectives, such as early settlement, will be
fostered; (8) providing relatively less monetary reward to
the public interest bar; and (9) confusion and unpredictability in administration. Task Force Report, 108 F.R.D. at
246-49.

II. ANALYSIS
A. METHOD FOR DETERMINING ATTORNEYS' FEES
Courts have applied two different methods for determining
attorney fee awards in common fund cases-the percentage
fee method and the lodestar method. Under the first method,
the Court awards a percentage of the total fund. See In re
Prudential-Bach Energy Income Partnerships Securities
Litigation, 1994 WL 150742 (E.D.La.) (J. Livaudais). The
second method requires the Court to compute the “lodestar”
by multiplying the number of hours reasonably expended by
the reasonable hourly rate. Strong v. Bellsouth Telecommunications, Inc., 137 F.3d 844, 850 (5th Cir.1998). The Court
may then apply a multiplier to the lodestar, adjusting the
lodestar either up or down. Id.
The Supreme Court has indicated that the percentage fee
method is proper when calculating attorneys' fees where a
common fund exists. See Blum v. Stenson, 464 U.S. 886,
900 n. 16, 104 S.Ct. 1541, 1550 n. 16, 79 L.Ed.2d 891
(1984); Boeing Co. v. Van Gemert, 444 U.S. 472, 478, 100
S.Ct. 745, 749, 62 L.Ed.2d 676 (1980) (“[A] lawyer who recovers a common fund for the benefit of persons other than
himself or his client is entitled to a reasonable attorneys' fee
from the fund as a whole.”). The majority of circuits apply
the percentage fee method-either exclusively or at the discretion of the district court-in common fund cases. In re
Catfish Antitrust Litigation, 939 F.Supp. 493, 499
(N.D.Miss.1996) (collecting cases). Moreover, numerous

Despite the apparent advantages of the percentage fee method over the lodestar method in common fund cases, the law
in the Fifth Circuit concerning which method should be applied is “at best unclear.” Combustion, 968 F.Supp. at 1134.
In 1974, the Fifth Circuit articulated twelve factors to be examined in setting attorneys' fees. Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, (5th Cir.1974). The Johnson factors are: (1) time and labor required; (2) novelty and
difficulty of the issues; (3) skill required to perform the legal services properly; (4) preclusion of other employment; (5)
customary fee; (6) whether the fee is fixed or contingent; (7)
time limitations imposed by the client or the circumstances;
(8) amount involved and results obtained; (9) experience,
reputation, and ability of the attorneys; and (10) undesirability of the case; (11) nature and length of professional rela-

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 1998 WL 832574 (E.D.La.)
(Cite as: Not Reported in F.Supp.2d)

tionship with the client; and (12) awards in similar cases. Id
. at 717-19.
Subsequently, the Fifth Circuit has “blended” the percentage
fee method, the lodestar method, and the Johnson factors in
setting reasonable attorneys' fees. Combustion, 968 F.Supp.
at 1134. The Fifth Circuit has held that “this circuit uses [the
lodestar method] to assess attorneys' fees in class action
suits.” Strong, 137 F.3d at 850. Clearly, however, the Fifth
Circuit recognizes the propriety of the percentage fee method where each member of a class has an “undisputed and
mathematically ascertainable claim to part of [a] judgment.”
See id. at 852 (quoting Boeing, 444 U.S. at 479, 100 S.Ct. at
748). If seems that a district court in the Fifth Circuit may
exercise discretion in determining whether to apply the percentage fee or lodestar method. Combustion, 968 F.Supp. at
1135. Under either method, the Fifth Circuit requires that
the award be supported by the Johnson factors. Id.
*4 In the instant case, the Court will apply the percentage
fee method in accordance with the request of counsel. The
Court does not believe that application of the lodestar method would result in a more reasonable award of fees.
Moreover, application of the lodestar method would be unduly burdensome. The lodestar method would require the
Court to set reasonable rates for the attorneys of seventeen
different firms and to review extensive itemized billing records in order to determine whether the 4,749 charged hours
were reasonably expended.
B. SETTING A BENCHMARK PERCENTAGE
Having decided to employ the percentage fee method, the
Court must next determine a benchmark percentage. The
Ninth Circuit has adopted a benchmark of twenty-five percent in common fund cases. Torrisi v. Tucson Elec. Power
Co., 8 F.3d 1370, 1376 (9th Cir.1993). See also Catfish, 939
F.Supp. at 501, 503 (adopting 25% benchmark). The majority of common fund fee awards fall between twenty and
thirty percent. Swedish Hosp. Corp., 1 F.3d at 1272; Paul,
Johnson, Alston & Hunt v. Graulty, 886 F.2d 268, 272 (9th
Cir.1989); Camden I Condominium Ass'n, Inc. v. Dunkle,
946 F.2d 768, 774 (11th Cir.1991); Fournier v. PFS Investments, Inc., 997 F.Supp. 828, 832 (E.D.Mich.1998); Conley
v. Roebuck and Co., 222 B.R. 181, 187 (D.Mass.1998);
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Combustion, 968 F.Supp. at 1140; In re Shell Oil Refinery,
155 F.R.D. 552, 573 (E.D.La.1993); In re Domestic Air
Transportation Antitrust Litigation, 148 F.R.D. 297, 349
(N.D.Ga.1993). It is not unusual, however, for district courts
in the Fifth Circuit to award percentages of approximately
one third. Combustion, 968 F.Supp. at 1133. Fifty percent is
the “upper limit” on a reasonable fee award in a common
fund case. Id.
In the instant case, plaintiffs' counsel argue for an attorneys'
fee of one third the total recovery (approximately
$2,267,000 of the estimated $6.8 million recovery). In support of the reasonableness of an award of thirty-three and
one third percent, counsel emphasize that despite receiving
notice of this percentage no class member has filed an objection. While such a percentage may represent an an average contingency fee when an attorney represents an individual, it would be an above average fee in a common fund
case resulting in a settlement of $6.8 million. The Court will
apply the Johnson factors to a benchmark percentage of
twenty-five.
C. APPLICATION OF JOHNSON FACTORS
The Johnson factors are intended to ensure “a reasonable fee
.” Johnson, 488 F.2d at 720. “An application for attorney's
fees from a common fund has no natural enemies, so judicial oversight is necessary to protect the interests of the
class.” In re FPI/Arretech Securities Litigation, 105 F.3d
469, 477 (9th Cir.1997) (J. Kozinski, dissenting). This is so
even where no class member has objected to the proposed
attorneys' fee award. See Hoffert v. General Motors Corp.,
656 F.2d 161, 164-65 (5th Cir.1981) (“That no party questioned the propriety of the 33 1/3 % contingent fee and that
the injured plaintiff's guardian ad litem acquiesced in its
reasonableness did not shield the fee from the court's scrutiny as part of the overall settlement.”). While the Johnson
factors must be addressed, “rarely are all the Johnson
factors applicable; this is particularly so in a common fund
situation.” Uselton v. Commercial Lovelace Motor Freight,
Inc., 9 F.3d 849, 854 (10th Cir.1993). The Court will examine the reasonableness of an award of twenty-five percent in
light of each of the applicable Johnson factors.
1. Time and Labor Required
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*5 Counsel have submitted billing records representing approximately 4,750 hours of work by attorneys in seventeen
firms. Counsel spent approximately: 150 hours preparing
the eight separate initial complaints; 300 hours preparing the
motion for class certification and memoranda in support;
370 hours preparing memoranda in opposition to motions to
dismiss; 170 hours preparing requests for the production of
documents by defendants and subpoena duces tecum to various non-parties; 30 hours preparing a motion and memorandum to compel discovery by the underwriter defendants;
15 hours preparing a memorandum in opposition to a motion to stay discovery; 70 hours preparing a memorandum in
opposition to a motion to refer this action to bankruptcy
court; 400 hours reviewing and analyzing documents obtained during discovery; 570 hours on work in connection
with parallel bankruptcy proceedings; and 465 hours negotiating the settlement and preparing all settlement papers. Liaison counsel for plaintiffs acknowledges some duplication
of effort, but states that “using other lawyers within a firm
and among firms as sounding boards and in consultation is
FN2
valuable to effective litigation.”
At an average hourly
rate of $308.00 (the amount claimed by counsel), this
FN3
amount of labor reflects a lodestar of $1,467,086.75.
Should the Court accept as reasonable the above figures, an
award of thirty-three and one third percent under the lodestar method would require a multiplier of 1.54.
FN2. Letter dated July 8, 1997, p. 8.
FN3. Letter dated July 8, 1997, p. 9.
The Court will not conduct a detailed analysis of charged
hours and hourly rates. To do so would undermine the utility of the percentage fee method. Nonetheless, the Court
notes that the charged hours and the average hourly rate are
excessive. If the Court had opted to employ the lodestar
method, the Court would have decreased both figures. On
the other hand, a multiplier of 1.54 is reasonable. When using the lodestar method, courts typically apply multipliers
ranging from one to four. Combustion, 968 F.Supp. at 1133
(collecting cases). In contingency fee cases, this multiplier
is necessary to reflect the possibility of no recovery.
Despite the Court's belief that a lodestar of $1,467,086.75 is
excessive, the Court will neither decrease nor increase the
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benchmark percentage based on the time and labor expended. Because counsel prosecuted this action on a contingent
fee basis, the Court would rather focus on results obtained.
To overly emphasize the amounts of hours spent on a contingency fee case would penalize counsel for obtaining an
early settlement and would distort the value of the attorneys'
services. Moreover, the Court recognizes that this case required a sufficient investment of time and labor to merit an
attorneys' fee award of twenty-five percent.
2. Novelty and Difficulty of the Issues
According to plaintiffs' counsel, “[w]hat made this case particularly difficult and novel compared to other securities
class actions was the presence of the concurrent bankruptcy
proceedings.” Because of these concurrent proceedings,
plaintiffs had to hire outside bankruptcy counsel for assistance and respond to a motion to refer this action to the
Bankruptcy Court. The Court agrees that this factor merits a
slight increase of the benchmark percentage.
3. Undesirability of the Case
*6 From the outset, this case was highly desirable. It offered
a strong basis for liability and a potential recovery of up to
FN4
$35 million.
There was a relatively low risk of no recovery. The Court believes that this factor merits a slight
decrease in the benchmark percentage and under the lodestar method would eliminate or greatly diminish the justification for the multiplier.
FN4. Joint Declaration of Plaintiffs' Co-Lead
Counsel in Support of the Proposed Class Action
Settlement and Class Counsel's Joint Petition for an
Award of Attorneys' Fees and Expenses, pp. 14-15.
4. Skill Required to Perform the Legal Services Properly;
Experience, Reputation and Ability of the Attorneys Involved
The Court does not question the legal skill, experience, and
reputation of plaintiffs' attorneys. Counsel performed diligently and skillfully, thereby achieving a speedy and fair
settlement. These factors were considered together with the
time and labor required in support of a benchmark percentage of twenty-five.
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5. Preclusion of Other Employment

with the Clients

Plaintiffs' attorneys do not specifically allege any preclusion
of other employment due to acceptance of this case. The
Court finds that this factor does not require an adjustment of
the benchmark percentage.

Plaintiffs' attorneys do not address any time limitations imposed by the clients or the circumstances. Nor do plaintiffs'
attorneys discuss the nature and length of their professional
relationship with the clients. The Court finds these factors to
be inapplicable.

6. Customary Fee; Whether Fee is Fixed or Contingent;
Amount Involved and Results Obtained; Awards in Similar
Cases
As discussed in setting the benchmark percentage, the majority of common fund fee awards fall between twenty and
thirty percent. While plaintiffs' attorneys prosecuted this
case on a contingency basis and advanced costs, the Court
believes that there was a relatively low risk of no recovery.
In one and a half years, plaintiffs' attorneys achieved a recovery valued at $6.8 million-a substantial sum by any
measure. From this sum, plaintiffs' attorneys will draw not
only attorneys' fees but also expenses of $330,070.82 (see
discussion below). Importantly, plaintiffs' attorneys intend
to draw their fees and expenses exclusively from the cash
portion of the settlement. Extensive briefing by counsel has
allayed the Court's concerns of a dearth of cash for class
members receiving only cash or an inequity of allocation
between class members receiving cash and those receiving
shares. Nonetheless, the Court believes that the cash portion
of the settlement-because it has a certain value and may be
invested immediately-is preferable to the shares. “[N]o assurance can be made that the JCC shares will trade in the
FN5
$15 range when they are first issued or thereafter.”
Having considered the customary contingent fee in common
fund cases, the relatively low risk of no recovery in this
case, the amount of the overall award, the percentage of proposed fees and expenses in comparison with overall recovery, and the percentage of proposed fees and expenses in
comparison with the cash portion of the recovery, the Court
finds that no adjustment is required from the benchmark
percentage.
FN5. July 7, 1997 letter by Nancy Scheurwater
Hunter, p. 7.
7. Time Limitations Imposed by the Client or the Circumstances; Nature and Length of the Professional Relationship

D. EXPENSES
*7 Plaintiffs' attorneys request $330,070.82 in expenses. No
party has objected to the amount of the expenses. Having reviewed the declarations in support of counsel's expenses and
the memoranda submitted in supported thereof, particularly
the July 8, 1997 letter by liaison counsel for plaintiffs, the
Court finds that the asserted costs are reasonable and awards
the full amount of expenses in addition to the percentage
fee. See Catfish, 939 F.Supp. at 504 (awarding costs in addition to the percentage fee); But see, e.g., In re PrudentialBache Energy Income Partnerships Securities Litigation,
1994 WL 202394, *12 (E.D.La.) (J. Livaudais) (including
expenses in percentage fee award of 25%); Jackson v. Capital Bank & Trust Co., 1994 WL 118322, *36 (E.D.La.) (J.
Heebe) (including expenses in percentage fee award of
30%).
E. INTEREST
Plaintiffs' attorneys request interest on fees and expenses.
Counsel represent that the cash portion of the settlement recovery has earned interest since March 20, 1997. No party
has objected to an award of interest. The Court awards interest on fees and expenses in the amount actually earned
since March 20, 1997. See Prudential, 1994 WL 202394 at
FN6
*8.
FN6. Only the cash portion of the settlement has
accrued interest. This fact further substantiates the
Court's belief that plaintiffs' attorneys will benefit
by drawing fees and expenses exclusively from the
cash portion of the settlement.
F. FINAL CALCULATION
Having considered all the Johnson factors, together with the
Court's award of substantial expenses in addition to the at-
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torneys' fee, the Court determines that the benchmark percentage should be adjusted slightly upward from twentyfive percent to twenty-six percent. In making this adjustment, the Court relies largely on the skill of counsel in negotiating a speedy and fair settlement. The other Johnson
factors either cancel each other out, warrant no adjustment,
or are inapplicable. The Court therefore awards attorneys'
fees of $1,768,000.00, expenses of $330,070.82, plus interest actually earned on fees and expenses since March 20,
1997.
E.D.La.,1998.
In re Harrah's Entertainment, Inc.
Not Reported in F.Supp.2d, 1998 WL 832574 (E.D.La.)
Briefs and Other Related Documents (Back to top)
• 2:95cv03925 (Docket) (Nov. 27, 1995)
END OF DOCUMENT
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[2] Compromise and Settlement 89

Briefs and Other Related Documents
United States District Court,S.D. New York.
In re INDEPENDENT ENERGY HOLDINGS PLC
Securities Litigation
No. 00 Civ. 6689(SAS).
Sept. 29, 2003.
Investors brought class action against corporation,
individual officers, and underwriters of secondary
offering and their related entities, alleging false
registration statement and securities fraud. Investors
and lead counsel sought final approval of settlement,
plan of allocation, and award of attorney fees. The
District Court, Scheindlin, J., held that: (1) settlement
totalling $48 million and representing 30% of total
amount of damages recoverable on all claims was
fair, adequate, and reasonable; (2) plan of allocation
between purchasers who bought secondary offering
and those who bought on open market was fair; and
(3) counsel would be awarded fees of 20% of
recovery net of expenses.
Motions granted in part and denied in part.
West Headnotes
[1] Compromise and Settlement 89
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65

89 Compromise and Settlement
89II Judicial Approval
89k56 Factors, Standards and Considerations;
Discretion Generally
89k65 k. Securities Law Actions. Most
Cited Cases
Settlement of securities litigation against defunct
corporation, its officers, and underwriter of
secondary offering, totalling $48 million and
representing 30% of total amount of damages
recoverable on all claims, was fair, adequate, and
reasonable, given complexity and likely lengthy
duration of litigation, lack of objection from class
members, fairly advanced stage of litigation,
significant risks in proving elements of claims,
inability of defendants other than underwriter to
withstand greater judgment, exhaustive arm's length
negotiations, and assistance of private mediator
experienced in complex litigation in reaching
settlement.

65

89 Compromise and Settlement
89II Judicial Approval
89k56 Factors, Standards and Considerations;
Discretion Generally
89k65 k. Securities Law Actions. Most
Cited Cases
Plan of allocation of settlement proceeds in securities
litigation between class members who bought
secondary offering and those who bought through
open market was fair and reasonable, where plan was
result of lengthy negotiations conducted by
sophisticated class representatives, was approved by
lead counsel, and had not been subject of objections
by class members.
[3] Attorney and Client 45

155

45 Attorney and Client
45IV Compensation
45k155 k. Allowance and Payment from Funds
in Court. Most Cited Cases
Requested fee award equal to 25% of $48 million
settlement, after deducting expenses of $1.5 million,
which was 1.94 times lodestar figure of $6 million,
would be reduced to 20% settlement net of expenses,
notwithstanding complex foreign discovery issues
and risks inherent in litigation involving defunct
corporation; public policy did not favor larger
multiplier in securities litigation that more closely
resembled run-of-mill commercial dispute.

Jeffrey A. Klafter, Klafter & Olsen, LLP, White
Plains, New York, Gerald H. Silk, Victoria Wilheim,
Bernstein Litowitz Berger & Grossman LLP, New
York, New York, for Lead Plaintiffs.
Lawrence Portnoy, Helen Harris, Davis Polk &
Wardwell, New York, New York, for Underwriter
and Related Defendants.
Steven R. Schindler, Schindler Cohen & Hochman,
New York, New York, for Individual Defendants.
Douglas A. Cole, Stem & Cole, Milford, New Jersey,
Nicholas M. Fausto, Merchantville, New Jersey, for
Objectors.
OPINION AND ORDER
SCHEINDLIN, J.
*1 This Document Relates to: All Cases
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Lead Plaintiffs, on behalf of themselves and each of
the other Class Members, now seek Court approval of
their Settlement with: (1) Donaldson, Lufkin &
Jenrette Securities Corporation, Prudential Securities
Incorporated, Johnson Rice & Company, L.L.C.,
Donaldson Lufkin & Jenrette International, and
Donaldson Lufkin & Jenrette, Inc. (the “Underwriter
and Related Defendants”); and (2) Burt H. Keenan,
John L. Sulley, Robert E. Jones, Ian Stewart, Jerry
W. Jarrell and Herbert L. Oakes, Jr. (the “Individual
Defendants”). Lead Plaintiffs also seek Court
approval of the Plan of Allocation as contained in the
Notice of Settlement of Class Action, Application for
Attorneys' Fees and Expenses and Settlement
Hearing (the “Notice”), which was mailed to over
30,000 potential Class members.FN1 Finally, Lead
Counsel, the firm of Bernstein Litowitz Berger &
Grossman LLP (“Bernstein Litowitz”) seeks an
award of attorneys' fees and expenses for their efforts
and the efforts of co-counsel FN2 in successfully
prosecuting these consolidated cases.

FN1. The Class consists of all persons or
entities who between February 14, 2000 and
September 8, 2000, inclusive (“Class
Period”): (1) purchased Independent Energy
Holdings PLC American Depository Shares
(“Depository Shares”) through Independent
Energy Holdings PLC's secondary offering
of Depository Shares (the “Secondary
Offering”) pursuant to the registration
statement and prospectus filed with the
Securities and Exchange Commission
(“SEC”) on Form F-3, which was declared
effective on or about March 28, 2000
(collectively, the “Registration Statement
and Prospectus”); (2) otherwise purchased
those Depository Shares; (3) if residing in
the United States or its territories at the time
of purchase, purchased Independent Energy
Holdings PLC ordinary shares traded on the
London Stock Exchange (“Ordinary
Shares”); (4) or any combination thereof.
Excluded from the Class are Independent
Energy and its officers and directors, the
Underwriter and Related Defendants and
their subsidiaries and affiliates, and the
Individual Defendants and members of their
immediate family.
FN2. In addition to Bernstein Litowitz, the
following law firms also participated in this
litigation and are seeking their respective
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fees and expenses: Berman DeValerio Pease
Tabacco Burt & Pucillo (“Berman
DeValerio”); The Law Offices of Bernard
M. Gross, P.C. (“Gross P.C.”); Cauley
Geller Bowman & Rudman (“Cauley
Geller):
Paskowitz
&
Associates
(“Paskowitz”); Mager White & Goldstein,
LLP (“Mager White”); and Schiffrin &
Barroway
(“Schiffrin”)
(collectively
“Plaintiffs' Counsel”).
I. BACKGROUND
The facts underlying this litigation, a description of
the alleged misstatements and omissions, and the
claims brought by plaintiffs are all set forth in detail
in In re Independent Energy Holdings PLC Sec.
Litig., 154 F.Supp.2d 741 (S.D.N.Y.2001),
familiarity with which is assumed. The following is a
brief summary of those facts particularly relevant to
the instant matters.
On September 8, 2000, Independent Energy Holdings
PLC (“Independent Energy”), one of the fastest
growing marketers of electricity in the United
Kingdom (“U.K.”), went into receivership. See
Affidavit of Jeffrey A. Klafter, counsel to Lead
Plaintiffs, in Support of Approval of Proposed Class
Action Settlement, Plan of Allocation, and Lead
Counsel's Application for Attorney's Fees and
Reimbursement of Expenses (“Klafter Aff.”) at ¶ ¶
10, 26. That same day, trading in Independent
Energy's Depository Shares and Ordinary Shares was
halted. See id. ¶ 26. The instant action was
commenced the following day, on September 9,
2000, and was soon thereafter consolidated by Court
Order with other related actions filed here and in the
Eastern District of New York. See id. ¶ ¶ 27, 28.
On March 20, 2001, Lead Plaintiffs filed a Second
Amended Complaint (the “Complaint”) asserting
claims under the Securities Act of 1933 (the
“Securities Act”) and the Securities Exchange Act of
1934 (the “Exchange Act”). See id. ¶ 29. Both sets of
defendants moved to dismiss the Complaint. See In re
Independent Energy, 154 F.Supp.2d at 747. In an
Opinion and Order dated July 26, 2001, this Court
denied defendants' motions to dismiss in substantial
part. FN3

FN3. Plaintiffs' claims under Sections 11
and 12(a)(2) of the Securities Act and
Section 10(b) and Rule 10b-5 of the
Exchange Act were not dismissed. See id. at
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753-62, 762-69. Dismissed with leave to
amend were plaintiffs' control person claims
under Section 15 of the Securities Act and
Section 20(a) of the Exchange Act. See id. at
773.

possession, custody or control. See id. After
this Court preliminarily approved the
settlement, extensive document production
ensued consisting of more than 65,000 pages
of documents. See id. ¶ 59.

Lead Plaintiffs then filed a motion for class
certification on September 28, 2001. See Klafter Aff.
¶ 34. The Underwriter and Related Defendants
vigorously opposed this motion. However, in an
Opinion and Order dated May 28, 2002, the above
identified class was certified. See In re Independent
Energy Holdings PLC Sec. Litig., 210 F.R.D. 476,
486 (S.D.N.Y.2002).

Despite these obstacles, Lead Counsel achieved a
settlement while in the midst of opposing summary
judgment motions filed by the Underwriter and
Related Defendants and Individual Defendants
Keenan and Oakes on January 31, 2003. FN5 See id. ¶
78. The parties submitted to mediation led by Gary
McGowan, a mediator experienced in resolving
complex securities class actions. See id. ¶ 79. The
initial mediation, which occurred on February 5 and
6, 2003, resulted in a settlement agreement in
principle with the Individual Defendants. See id. ¶
87. The terms of the final settlement agreement were
memorialized in a Memorandum of Understanding
which was executed on March 3, 2003.FN6 See id. §
88. Settlement with the Underwriter and Related
Defendants took a bit longer and the resulting
Memorandum of Understanding was executed on
April 3, 2003.FN7 See id. ¶ 89. The Stipulation of
Settlement was executed on May 14, 2003. See id. ¶
90. On June 12, 2003, an Order was entered
preliminarily approving the settlement and plan of
allocation and providing for notice to potential class
members. See id. A hearing date was set for
September 3, 2003. At the hearing, oral argument
was heard from Lead Counsel and counsel for two
objectors to the attorneys' fees application, Ron A.
Kline and Charles Klein.

*2 Extensive and difficult discovery ensued. Much of
the evidence needed by Lead Plaintiffs to prove their
claims rested outside the subpoena power of this
Court. See Klafter Aff. ¶ 94. For example, document
discovery was very difficult as Independent Energy
was a U.K. company in receivership. Initially,
Independent Energy's receivers told Lead Counsel
that they could not produce any of the Company's
documents. See Transcript of Oral Argument held on
September 3, 2003 (“Tr.”) at 7. In addition, document
requests are severely limited in the U.K. as there is
no pre-trial discovery. See Klafter Aff. ¶ 50.
According to English law, a party can only request a
document if it knows it exists and can describe it in
its request. See Tr. at 8. Accordingly, Lead Counsel
did not obtain Independent Energy's documents until
late in the case. FN4 See id. English law also prohibits
the taking of discovery depositions. See id. To
frustrate the discovery process even further,
Independent Energy's former employees were subject
to confidentiality agreements, agreements which are
strictly enforced in the U.K. Furthermore, the Office
of Gas & Electricity Markets (“OFGEM”), the
energy regulator in the U.K. and a central witness in
this litigation, was prohibited, on pain of criminal
penalty, from disclosing information concerning
Independent Energy, a regulated company. See
Klafter Aff. ¶ 51.

FN4. It was only after the liquidators were
appointed to replace the receivers that Lead
Counsel
re-commenced
settlement
negotiations. See Klafter Aff. ¶ 52. On
September 18, 2002, the terms of a
settlement agreement with Independent
Energy were memorialized. See id. ¶ 58.
Under the terms of the settlement,
Independent Energy's liquidators agreed to
produce those documents that were in their

FN5. Lead Counsel's opposition briefs were
due March 17, 2003. See id. ¶ 79.
FN6. The Individual Defendants withdrew
their motion for summary judgment in a
letter dated March 10, 2003.
FN7. The Underwriter and Related
Defendants withdrew their motion for
summary judgment in a letter dated April 9,
2003.
II. THE SETTLEMENT
[1] The Settlement, totaling $48 million in cash,
consists of a $38.5 million contribution from the
Underwriter and Related Defendants; a $7.5 million
contribution from Independent Energy's insurance
carrier; and a $2 million personal contribution from
the Individual Defendants.FN8 In total, the Settlement
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represents a recovery of approximately thirty percent
of the total amount of damages recoverable in this
case. See Tr. at 3. Lead Counsel argues in favor of
the Settlement describing it as “an excellent result for
the Class.” Lead Plaintiff's Memorandum of Law in
Support of Settlements at 3. The claims administrator
retained by Lead Counsel received no objections to
the Settlement, see Affidavit of Shandarese Garr,
Vice President of Securities Operations of The
Garden City Group, Inc. (“Garr Aff.”), Ex. 1 to the
Compendium of Affidavits, ¶ 9, nor did anyone
object to the Settlement at the hearing held on
September 3, 2003. See Tr. at 5.

FN8. The principal contribution from the
Individual Defendants was from Keenan
who resides in the United States. See Tr. at
9-10; see also Klafter Aff. ¶ 107.
*3 It is well established that the primary
responsibility of a court in approving a class action
settlement is to ensure that such settlement is fair,
adequate and reasonable. See In re Blech Sec. Litig.,
No. 94 Civ. 7696, 95 Civ. 6422, 2000 WL 661680, at
*3 (S.D.N.Y. May 19, 2000). The Second Circuit has
established the following factors as relevant in
evaluating class action settlements:
(1) the complexity, expense and likely duration of the
litigation; (2) the reaction of the class to the
settlement; (3) the stage of the proceedings and the
amount of discovery completed; (4) the risks of
establishing liability; (5) the risks of establishing
damages; (6) the risks of maintaining the class action
through the trial; (7) the ability of the defendants to
withstand a greater judgment; (8) the range of
reasonableness of the settlement fund in light of the
best possible recovery; (9) the range of
reasonableness of the settlement fund to a possible
recovery in light of all the attendant risks of
litigation.
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fact witnesses, market and damage experts, an expert
on U.K. regulatory matters, and hundreds of
documents. Lead Plaintiffs would have been forced
to incur extraordinary expense in having to pay for
witnesses outside this Court's subpoena power to
travel to the United States to testify. This factor
weighs heavily in favor of the Settlement.
With regard to the second Grinnell factor, over
30,000 notices were mailed out and no objections to
the Settlement were received. See Garr Aff. ¶ 8, 9.
As to the third factor, the relatively advanced stage of
this litigation provided Lead Counsel with more than
enough information to assess the strengths and
weaknesses of their case and whether the Settlement
is fair, reasonable and adequate.
With regard to the fourth and fifth factors, Lead
Plaintiffs faced significant risks in proving the
elements of their claims, especially scienter, and in
establishing causation and damages. Scienter would
have been particularly difficult to prove as to the
Underwriter and Related Defendants who
consistently claimed that they relied upon the good
faith representations made by management.
Furthermore, proof of damages in securities cases is
always difficult and invariably requires expert
testimony which may, or may not be, accepted by a
jury. The sixth Grinnell factor-the risk of maintaining
the class action throughout the trial-is neutral given
that it was highly unlikely that the previously
certified class would subsequently be decertified.

City of Detroit v. Grinnell Corp., 495 F.2d 448, 463
(2d Cir.1974), abrogated on other grounds by
Goldberger v. Integrated Resources, Inc., 209 F.3d
43 (2d Cir.2000). Here, application of the Grinnell
factors weighs decidedly in favor of the Settlement.

*4 The seventh factor-the ability of the defendants to
withstand a greater judgment-cuts in two ways.
During the mediation, the Individual Defendants
submitted evidence indicating that they could not
satisfy a significant judgment. The fact that Lead
Counsel obtained $2 million from the Individual
Defendants is therefore quite remarkable. The
Underwriter and Related Defendants could have
likely paid a judgment greater than the Settlement
amount. However, the reasonableness of the amount
they did pay, $38.5 million, must be evaluated in
light of both the best possible recovery and the
attendant risks of litigation, the eighth and ninth
Grinnell factors.

As to the first factor, if not for the Settlement, this
case would have necessitated the completion of
expert discovery, briefing of summary judgment
motions, preparation of a Joint Pretrial Order,
extensive in limine motions, and the inevitable posttrial motions and appeal. The trial would have been
long and costly as it would have involved numerous

The Settlement represents approximately 30% of the
maximum recovery at trial. However, this assumes
that Lead Plaintiffs would fully prevail on both
liability and damages. Few cases tried before a jury
result in a verdict awarding the full amount of
damages claimed. Lead Counsel made the reasoned
decision to compromise their claims for cash in hand
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now rather than wait for some hypothetically larger
amount years into the future. Given the attendant
costs of this trial, and the defenses that would have
been asserted as to both liability and damages, Lead
Counsel's decision to settle this class action for a
third of its maximum value was eminently
reasonable. Finally, the fact that the Settlement was
reached after exhaustive arm's-length negotiations,
with the assistance of a private mediator experienced
in complex litigation, is further proof that it is fair
and reasonable. See In re Sumitomo Copper Litig.,
189 F.R.D. 274, 280-81 (S.D.N.Y.1999) (“[A]
presumption
of
fairness,
adequacy
and
reasonableness may attach to a class settlement
reached in arms-length negotiations between
experienced, capable counsel after meaningful
discovery.”) (internal quotation marks and citation
omitted). For all of these reasons, this Court approves
the $48 million Settlement obtained by Lead Counsel
on behalf of the Class.
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of Gross, P.C.
*5 In approving a plan of allocation, a court's primary
responsibility is to ensure that the distribution of
funds is fair and reasonable. See Maley v. Del Global
Techs.
Corp.,
186
F.Supp.2d
358,
367
(S.D.N.Y.2002). “An allocation formula need only
have a reasonable, rational basis, particularly if
recommended by ‘experienced and competent’ class
counsel.” In re American Bank Note Holographics,
Inc. Sec. Litig., 127 F.Supp.2d 418, 429-30
(S.D.N.Y.2001) (citation omitted). Here, the Plan of
Allocation is the result of lengthy negotiations
conducted by sophisticated class representatives. In
addition, Lead Counsel have given their approval,
stating that the Plan of Allocation is “fair and
reasonable.” Klafter Aff. ¶ 114. Finally, the lack of
any objections suggest that approval of the Plan of
Allocation is warranted. See In re American Bank
Note, 127 F.Supp.2d at 430. For all of these reasons,
the Plan of Allocation is approved.

III. THE PLAN OF ALLOCATION
IV. ATTORNEYS' FEES AND EXPENSES
[2] The Plan of Allocation proposed by Lead
Plaintiffs is set forth in the Notice mailed to potential
class members. The Plan of Allocation is complex as
it divides the settlement funds between class
members who bought on the Secondary Offering and
those who bought in the open market. Class
Representatives Floyd F. LeBleu and J.B.
Prudhomme, II served as representatives of open
market purchasers while Robert Maison represented
those who purchased through the Secondary
Offering. See Affidavits of Floyd D. LeBleu, J.B.
Prudhomme, II, and Robert C. Maison in Support of
Approval of Proposed Settlement of Class Action,
Plan of Allocation, and Lead Counsel's Application
for Attorneys' Fees, Exs. 2A, 2B and 2C to the
Compendium of Affidavits, ¶ ¶ 8. The Class
Representatives, who were represented by counsel
during negotiations,FN9 weighed the relative damages
suffered by purchasers on the Secondary Offering
and purchasers on the open market and considered
the different burdens of proof for the two groups. See
id. After doing so, the Class Representatives reached
agreement as to how the settlement funds should be
allocated. See id. No objections to the Plan of
Allocation have been received by Lead Counsel. See
Klafter Aff. ¶ 111.

FN9. LeBleu and Prudhomme were
represented by Bernstein Litowitz while
Maison was represented by Deborah Gross

A. General Principles

The “equitable” or “common fund” doctrine
governing an award of attorneys' fees was established
more than a century ago in Internal Imp. Fund
Trustees v. Greenough, 105 U.S. 527, 532-33, 26
L.Ed. 1157 (1881).
The equitable fund doctrine provides that a court may
award fees to attorneys who have created a common
fund or conferred some other substantial benefit on a
class of plaintiffs. In part, the rationale of fee awards
in these cases is found in the equitable principle that
“persons who obtain the benefit of a lawsuit without
contributing to its cost are unjustly enriched at the
successful litigant's expense.” Boeing Co. v. Van
Gemert, 444 U.S. 472, 478, 100 S.Ct. 745, 62
L.Ed.2d 676 (1980); see Amalgamated Clothing &
Textile Workers Union v. Wal-Mart Stores, Inc., 54
F.3d 69, 71 (2d Cir.1995). Awarding counsel fees in
such cases also serves the salutary purpose of
encouraging counsel to pursue meritorious claims on
behalf of a class of individuals who could not afford
to litigate their individual claims. See Van Gemert v.
Boeing Co., 573 F.2d 733, 737 (2d Cir.1978), rev'd
en banc, 590 F.2d 433 (2d Cir.1978), aff'd, Boeing
Co. v. Van Gemert, 444 U.S. 472, 100 S.Ct. 745, 62
L.Ed.2d 676 (1980)....
Steiner v. Williams, Nos. 99 Civ. 10186, 99 Civ.
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1479, 2001 WL 604035, at *1 (S.D.N.Y. May 31,
2001) (parallel citations omitted).
While an award of attorneys' fees is justified by the
equitable fund doctrine, the amount of “fees awarded
in common fund cases [must] not exceed what is
‘reasonable’ under the circumstances.” FN10
Goldberger, 209 F.3d at 47. As clarified by the
Second Circuit, both the lodestar FN11 and percentage
of fund FN12 methods are available in calculating fee
awards in class action settlements.FN13 See id. at 50.
However, no matter which method is used,

FN10. “What constitutes a reasonable fee is
properly committed to the sound discretion
of the district court ... and will not be
overturned absent an abuse of discretion,
such as a mistake of law or a clearly
erroneous factual finding.” Goldberger, 209
F.3d at 47 (internal citation omitted).
FN11. The lodestar method multiplies “ ‘the
number of hours expended by each attorney
involved in each type of work on the case by
the hourly rate normally charged for similar
work by attorneys of like skill in th area....”
’ Savoie v. Merchants Bank, 166 F.3d 456,
460 (2d Cir.1999) (quoting City of Detroit v.
Grinnell Corp., 560 F.2d 1093, 1098 (2d
Cir.1977)).
FN12. The percentage of fund method is a
simpler calculation of the fee award “as
some percentage of the fund created for the
benefit of the class.” Savoie, 166 F.3d at 460
(citing Blum v. Stenson, 465 U.S. 886, 900
n. 16, 104 S.Ct. 1541, 79 L.Ed.2d 891
(1984)).
FN13. Despite the availability of both
methods, “the trend of the district courts in
this Circuit is to use the percentage of the
fund approach to calculate attorneys' fees.”
In re American Bank Note, 127 F.Supp.2d at
431.
district courts should continue to be guided by the
traditional criteria in determining a reasonable
common fund fee, including: “(1) the time and labor
expended by counsel; (2) the magnitude and
complexities of the litigation; (3) the risk of the
litigation ...; (4) the quality of representation; (5) the
requested fee in relation to the settlement; and (6)
public policy considerations.”
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*6 Id. (quoting In re Union Carbide Corp. Consumer
Prod. Bus. Sec. Litig., 724 F.Supp. 160, 163
(S.D.N.Y.1989)). And while the Goldberger court
recognized the ever increasing use of benchmarks
within the 25% range, it cautioned that the use of
such benchmarks “could easily lead to routine
windfalls where the recovered fund runs into the
multi-millions.” Id. at 52. The court then noted that in
cases with recoveries of between $50 and $75
million, courts have traditionally awarded fees in the
range of 11% to 19%. See id. (citations omitted).
The wisdom of applying a percentage less than 25%
in large settlements is evident from the following
hypotheticals. Assume lead counsel in a particular
case achieve a $1 billion settlement after expending
$25 million in fees calculated at their relevant hourly
rates. Using 25% as a benchmark would result in a
$250 million fee award and a multiplier FN14 of 10.
Surely this would result in the type of “unwarranted
windfall” discouraged in Golberger. See id. at 49.
Assume a second scenario where lead counsel accrue
$2 million in fees to obtain a settlement of $5 million.
The resulting fee award, at 25% of the settlement
fund, would be $1.25 million with a negative
multiplier. Perhaps in this example, a fee award
exceeding 25% would be warranted. What these
hypotheticals show is that the percentage used in
calculating any given fee award must follow a
sliding-scale and must bear an inverse relationship to
the amount of the settlement. Otherwise, those law
firms who obtain huge settlements, whether by
happenstance or skill, will be over-compensated to
the detriment of the class members they represent.

FN14. “The multiplier takes into account the
realities of a legal practice by rewarding
counsel for those successful cases in which
the probability of success was slight and yet
the time invested in the case was
substantial.... As the chance of success on
the merits or by settlement increases, the
justification for using a risk multiplier
decreases.” In re “Agent Orange” Prod.
Liab. Litig., 818 F.2d 226, 236 (2d Cir.1987)
(citations omitted).
Thus, a lead counsel's lodestar figure (and resulting
hourly rate) should be used as a cross-check on the
reasonableness of the fees determined under the
percentage of fund method. See id. at 50 (“[W]e
encourage the practice of requiring documentation of
hours as a ‘cross check’ on the reasonableness of the
requested percentage.... [W]here used as a mere
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cross-check, the hours documented by counsel need
not be exhaustively scrutinized by the district
court.”). In the first hypothetical, a $250 million fee
award resulted in a multiplier of 10. Assuming the
partners at that firm charged $500 per hour, a
multiplier of 10 would result in compensation of
$5,000 per hour for those partners. It could hardly be
expected that class members would voluntarily agree
to that rate of compensation at the outset of the case.
In addition, no court would approve such an hourly
rate in fixing an attorney's fee award. Yet a multiplier
of 2 would result in a fee award of $50 million,
which would represent only 5% of the total
settlement. Thus, both the chosen percentage and the
multiplier must be proportionate to the size of the
settlement. For settlements in the range of $50
million, 15% to 20% of the total settlement seems
reasonable as long as the resulting multiplier is also
reasonable.

B. The Amount Requested and the Objections
Thereto
*7 [3] Lead Counsel, on their own behalf and on
behalf of the other Plaintiffs' Counsel, request an
award equal to 25% of the $48,000,000 in Settlement
funds after deducting expenses of $1,488,300, which
amounts to $11,627,925 in fees.FN15 Thus, Lead
Counsel request a total award of $13,116,225 in fees
and expenses. Lead Counsel argue that such an award
is justified based upon the Goldberger factors.

FN15. Lead Counsel point out that the
$11,627,925
in
requested
fees
is
approximately 24.22% of the total
Settlement funds. See Tr. at 6-7. However,
the total award requested of $13,116,225,
consisting of $11,627,925 in fees plus
$1,488,300 in expenses, is approximately
27.33% of the total Settlement funds.
Lead Counsel also point out that the requested fee of
$11,627,925 is equivalent to 1.94 times the lodestar
figure of $6,002,118.50.FN16 Lead Counsel cite
several post-Goldberger district court cases where
the fees awarded represented multipliers of two or
greater.FN17 See Fee Mem. at 25-26. At the hearing,
Lead Counsel also noted that the Notice sent out to
potential class members stated that Plaintiffs' Counsel
would be seeking an award of 25% of the Settlement
funds and reimbursement of expenses not to exceed
$1,600,000, amounts greater than those actually
sought herein. See Tr. at 6.
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FN16. This lodestar figure is comprised of
the following: $4,611,907 from Bernstein
Litowitz; $155,587.50 from Berman
DeValerio; $168,455 from Cauley Geller;
$169,082.50 from Gross P.C.; $266,930
from Mager White; $474,542.50 from
Paskowitz; and $155,614 from Schiffrin. See
Klafter Aff., Ex. T.
FN17. See, e.g., In re Lloyd's American
Trust Fund Litig., No. 96 Civ. 1262, 2002
WL 31663577, at *26-27 (S.D.N.Y. Nov.
26, 2002) (awarding 28% of total settlement
in excess of $20,000,000 representing a
multiplier of 2.09); Maley, 186 F.Supp.2d at
368-69 (awarding 33 1/3% of $11,500,000
settlement resulting in a multiplier of 4.65).
However, in Maley, 82% of the fees were
paid in common stock, warrants and notes
and only 18%, or $666,000, in cash, thus
subjecting the fee award to significant risk.
See id . at 367-68, 369. Furthermore, the
string cite of twelve cases awarding fees in
the 33 1/3% range found in In re Lloyd's
contains only two post-Goldberger cases
and one of them is Maley, which is, for
reasons just stated, distinguishable. The
other case, Newman v. Caribiner, No. 99
Civ. 2271 (S.D.N.Y. Oct. 19, 2001) (Lynch,
J.), is an unreported award of 33 1/3% of a
$15 million settlement.
Two class members objected to the fees requested:
Charles Klein, represented by Douglas Cole, and
Ronald A. Kline, represented by Nicholas Fausto.
Cole conceded that Lead Counsel did a significant
amount of work in this case but argued in favor of
using 20% instead of 25%, exclusive of costs. See Tr.
at 22. In short, Cole discounted the risk taken by
Lead Counsel, noting that 93% of all securities
actions settle. See id. at 33. Cole also pointed out that
if the resulting multiplier of 1.94 were accepted by
the Court, Jeffrey Klafter (the Lead Plaintiffs' lawyer)
would, in effect, be compensated at a rate of $1,300
per hour. See id. at 31. Fausto joined in the arguments
made by Cole and also pointed out the various
multipliers in some of the cases cited by Lead
Counsel. See id. at 35-36 (noting a 1.4 multiplier in
Adair v. Bristol Tech. Sys., Inc., No. 97 Civ. 5874,
1999 WL 1037878 (S.D.N.Y. Nov.16, 1999); a
negative multiplier in In re Blech Sec. Litig., No. 94
Civ. 7696, 2000 WL 661680 (S.D.N.Y. May 19,
2000); a 1.67 multiplier in In re Medical X-Ray Film
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Antitrust Litig., No. CV-93-5904, 1998 WL 661515
(E.D.N.Y. Aug.7, 1998); and a 1.6 multiplier in
Varljen v. H.J. Meyers & Co., Inc., No. 97 Civ. 6742,
2000 WL 1683656 (S.D.N.Y. Nov.8, 2000)). Fausto
also noted the list of law firms included as Plaintiffs'
Counsel who were willing and competent to
undertake this litigation. See id. at 36. Fausto
concluded that a multiplier of 1.5 would substantially
encourage this type of litigation and, at the same
time, sufficiently compensate counsel for their
efforts. See id. at 37.

C. Determining What Is Reasonable
Lead Counsel cites a number of cases with fee
awards ranging from 25% to 33 1/3%. See Fee Mem.
at 9-10. There are, however, a number of cases within
this Circuit with fee awards ranging from 12% to
20%.FN18 Notably, the Second Circuit approved of a
4% fee award in Goldberger. See 209 F.3d at 45.
Case citations are of limited usefulness as a “fee
award should be assessed based on scrutiny of the
unique circumstances of each case.” Goldberger, 209
F.3d at 53.

FN18. See, e.g., In re Twinlab Corp. Sec.
Litig., 187 F.Supp.2d 80, 88 (E.D.N.Y.2002)
(12% of $26,500,000); In re Dreyfus
Aggressive Growth Mut. Fund Litig., No. 98
Civ. 4318, 2001 WL 709262, at *7
(S.D.N.Y. June 22, 2001) (15% of
$18,500,000); In re Fine Host Corp. Sec.
Litig., No. MDL 1241, 2000 WL 33116538,
at *6 (D.Ct. Nov. 8, 2000) (17.5% of
$17,750,000); Varljen v. H.J. Meyers & Co.,
Inc., No. 97 Civ. 6742, 2000 WL 1683656,
at *5 (S.D.N.Y. Nov.8, 2000) (20% of
$5,000,000); In re Health Mgmt. Sec. Litig.,
113 F.Supp.2d 613, 614 (S.D.N.Y.2000)
(20% of $4,500,000). See also In re Arakis
Energy Corp. Sec. Litig., No. 95 CV 3431,
2001 WL 1590512, at *9 (E.D.N.Y. Oct.31,
2001) (“[T]he trend within this circuit after
Goldberger has been to award attorney's
fees in amounts considerably less than 30%
of common funds in securities class actions,
even where there is a substantial
contingency risk.”) (citing cases).
*8 At the hearing, Lead Counsel stressed the
difficulties they had in obtaining discovery from
abroad and the risks they undertook in bringing this
action because, inter alia, Independent Energy was
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already in receivership by the time the action was
filed. See Tr. at 7-8. These factors, along with others,
arguably made the risk of non-payment significant
from the outset of this litigation.FN19 These factors
must be balanced, however, against the “overarching
concern for moderation” expressed in Goldberger.
209 F.3d at 53.

FN19. While Lead Counsel was unaware of
the existence of an insurance policy at the
outset of this litigation, see Klafter Aff. ¶
106, the underwriters were viewed as a
“deep pocket” at the outset of the case. See
Tr. at 10. Furthermore, the Goldberger court
recognized that contingency risk is often
inflated, citing one study that found “no
appreciable risk of non-recovery in
securities class actions, because virtually all
cases are settled.” Goldberger, 209 F.3d at
52 (internal quotation marks and citation
omitted, emphasis in original). See also In re
Dreyfus, 2001 WL 709262, at *4 (“What
empirical data [that] does exist indicates that
all but a small percentage of class actions
settle, thereby guaranteeing counsel
payment of fees and minimizing the risks
associated
with
contingency
fee
litigations.”). Here, however, Lead Counsel
faced significant risk from the outset, the
defendant being a foreign company in
receivership. These factors distinguish this
case from the typical securities class actions
referred to in Goldberger and must be taken
into account in setting the appropriate fee.
The risks inherent when a defendant declares
bankruptcy were addressed in In re Fine Host. There,
the court noted that Fine Host's bankruptcy created
many complex issues and threatened the plaintiffs'
chances for a successful recovery. See In re Fine
Host, 2000 WL 33116538, at *5. In addition, as was
the case here, “plaintiffs' claims were met with
difficult defenses, presented vigorously by able and
experienced defense counsel.” Id. Despite the
difficulties of the issues litigated, the highly
contested nature of the litigation, and the substantial
benefits conferred upon the class, the court concluded
that an award of 17.5% was appropriate. See id.
The complexities involved with foreign discovery
were acknowledged in In re Arakis Energy, where the
court noted some of the very same difficulties
encountered by Lead Counsel in this case.
This case has also proven to be extremely complex,

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 2003 WL 22244676 (S.D.N.Y.), Fed. Sec. L. Rep. P 92,524
(Cite as: Not Reported in F.Supp.2d)
as evidenced by the need for counsel to conduct
extensive
discovery,
including
international
discovery, in Canada, the Middle East, Sudan and the
Channel Islands. The research performed in the
preparation and service of letters rogatory necessary
in order to conduct discovery of witnesses and obtain
documents ... and the litigation relating to those
letters rogatory were time consuming and difficult.
Similarly, there were numerous issues involved in
plaintiffs' counsel's preparation to prove the
defendants' scienter as to the alleged violations of
securities laws, a key element in plaintiffs' case
should the case have gone to trial. Finally,
negotiation of the settlement was also a complicated
process, requiring an analysis of the distribution of
the funds to various categories of class members.
In re Arakis Energy, 2001 WL 1590512, at *11.
Despite the existence of complex foreign discovery
issues, the court reduced the requested fee of 33 1/3%
to 25% of the total settlement of $24,000,000, the
same percentage requested here. However, in doing
so, the court noted that 25% was “in fact toward the
high end of the range of recent awards.” 2001 WL
1590512, at *14 (citing cases). More importantly, the
court noted that a 25% fee represented a multiplier of
1.2 of the claimed lodestar figure. See id. at *15. The
court specifically found that a multiplier of 1.2 would
not “deviate materially from post-Goldberger
decisions of courts within the Second Circuit as to
whether or not to apply a multiplier to a given
lodestar.” Id. (citing cases).
*9 The “lodestar check” recommended by the
Goldberger court is particularly significant in this
case. Here, the requested fee of 25% results in a
multiplier of approximately 1.94 of Plaintiffs'
Counsel's combined lodestar figure of $6,002,118.50.
The question is whether a fee award of almost twice
the lodestar amount is reasonable.
The lion's share of the combined lodestar figure is
attributable to Bernstein Litowitz acting as Lead
Counsel, which accounts for $4,611,907 of the
$6,002,118.50. See Klafter Aff., Ex. T. Of this
amount, partners worked 1,947.5 hours, amounting to
$1,230,396.25, while associates worked 6,545.75
hours, amounting to $2,512,006.25. See id., Ex. R. Of
the partners, Jeffrey Klafter billed the most hours,
1,674.25, at the second to highest rate of $650/hour.
FN20
See id. The associates billed at rates ranging from
$300/hour to $425/hour. See id. The percentage of
partner hours to associate hours is approximately
29.75%.
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FN20. Max Berger billed 45.75 hours at
$695/hour.
While these rates are high compared to those of the
other Plaintiffs' Counsel, they are not extraordinary
for a topflight New York City law firm. On the other
hand, there was obviously no shortage of competent
counsel prepared to represent plaintiffs in these
litigations. In that sense, a significant risk multiplier
is not required to induce counsel to bring this type of
action. In addition, the partner/associate ratio at
Bernstein Litowitz (29.75%) is somewhat high.FN21
See id. at 87 (finding counsel's lodestar to be
excessive “because counsel calculated the lodestar
using partner billing rates for a large percentage of
the time worked on the case, regardless of whether an
associate or paralegal could have performed the work
at a fraction of the price”). See In re Dreyfus, 2001
WL 709262, at *7 (“[A]t most [large New York City]
firms partners play a largely supervisory role, while
the basic work on the case is performed by more
junior staff who bill at lower rates.”).

FN21. Partner/associate percentages at other
Plaintiffs' Counsel law firms were even
more disproportionate-partners at Mager
White charged almost eight times the
number of hours charged by associates while
the Paskowitz partners charged over six
times the number of associate hours.
Furthermore, the public policy concerns that often
militate in favor of a significant risk multiplier in
complex securities class actions are not present here.
In other cases, multipliers of two or more were
justified because “[a] large segment of the public
might be denied a remedy for violations of the
securities laws if contingent fees awarded by the
courts did not fairly compensate counsel for the
services provided and the risks undertaken.” In re
Union Carbide, 724 F.Supp. at 169. But this case
involves neither ordinary public investors nor
market-wide malfeasance. In short, though this case
was brought under the securities laws, it better
resembles a run-of-the-mill commercial litigation.
Accordingly, no public policy favors a large risk
multiplier.
For these reasons, an attorneys' fee award of 20% net
of expenses adequately compensates counsel for their
efforts, the quality of their representation, and the
risks and complexities of this litigation. In addition,
because counsel are entitled to reasonable litigation
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expenses and because those expenses have been
clarified by the September 10, 2003, letter submitted
by Jeffrey Klafter, counsel will be reimbursed
$1,488,300 for their out-of-pocket costs. See Mitland
Raleigh-Durham v. Myers, 840 F.Supp. 235, 239
(S.D.N.Y.1993) ( “Attorneys may be compensated
for reasonable out-of-pocket expenses incurred and
customarily
charged
to
their
clients....”).
Accordingly, the total amount awarded is
$10,790,640, which represents 22.48% of the total
settlement funds. This total includes attorneys's fees
of $9,302,340 FN22 (20% of $46,511,700) and
reimbursed expenses of $1,488,300.

FN22. This represents a multiplier of
approximately 1.55. This is more than
generous given that this Court declined to
reduce the rates charged by Lead Counsel.
With a multiplier of 1.55, Klafter's rate in
effect becomes $1,007.50/hour which is
hefty compensation by any standard.
S.D.N.Y.,2003.
In re Independent Energy Holdings PLC
Not Reported in F.Supp.2d, 2003 WL 22244676
(S.D.N.Y.), Fed. Sec. L. Rep. P 92,524
Briefs and Other Related Documents (Back to top)
• 2003 WL 23951590 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
Rabin, Murray & Frank LLP's Motion for Attorneys'
Fees and Reimbursement of Expenses and
Reconsideration of the Court's September 29, 2003
Order (Nov. 07, 2003)
• 2003 WL 23951592 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Further
Support of Rabin, Murray & Frank LLP's Motion for
Attorneys' Fees and Reimbursement of Expenses and
Reconsideration of the Court's September 29, 2003
Order (Nov. 07, 2003)
• 2003 WL 23951585 (Trial Motion, Memorandum
and Affidavit) Lead Plaintiffs' Memorandum of Law
in Opposition to Rabin, Murray & Frank LLP's
Motion for Attorneys' Fees and Reimbursement of
Expenses and Reconsideration of the Court's
September 29, 2003 Order (Oct. 22, 2003)
• 2003 WL 23951588 (Trial Motion, Memorandum
and Affidavit) Lead Plaintiffs' Memorandum of Law
in Opposition to Nicholas M. Fausto's Petition for
Attorneys' Fees (Oct. 22, 2003)
• 2003 WL 23671639 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
Lead Counsel's Application for Court Approval of Its
Fee and Expense Application (Aug. 27, 2003)

Page 10

• 2003 WL 23951579 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
Lead Counsel's Application for Court Approval of its
Fee and Expense Application (Aug. 27, 2003)
• 2003 WL 23951582 (Trial Motion, Memorandum
and Affidavit) Lead Plaintiffs' Memorandum of Law
in Support of Settlements (Aug. 27, 2003)
• 2002 WL 32595686 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
Final Approval of Partial Settlement of Class Action
(Dec. 10, 2002)
• 2002 WL 32768841 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
Final Approval of Partial Settlement of Class Action
(Dec. 10, 2002)
• 2002 WL 32595683 (Trial Motion, Memorandum
and Affidavit) Lead Plaintiffs' Memorandum of Law
in Support of Motion to Compel Independent Energy
Holdings PLC and Independent Energy Uk Limited
to Grant Consents to U.K. Non-Parties to provide
Documents and Testimony (Sep. 03, 2002)
• 2002 WL 32768834 (Trial Motion, Memorandum
and Affidavit) Lead Plaintiffs' Memorandum of Law
in Support of Motion to Compel Independent Energy
Holdings PLC and Independent Energy UK Limited
to Grant Consents to U.K. Non-Parties to Provide
Documents and Testimony (Sep. 03, 2002)
• 2002 WL 32768788 (Trial Pleading) Answer of
Independent Energy Holdings PLC (in Liquidation)
Acting by Its Joint Liquidators and of Independent
Energy UK Limited (in Liquidation) Acting by Its
Joint Liquidators to the Second Consolidated
Amended Class Action Complaint (Jun. 17, 2002)
• 2002 WL 32768784 (Trial Pleading) Sur-Reply in
Support of the Underwriter and Related Defendants'
Opposition to Lead Plaintiffs' Motion for Class
Certification (Apr. 02, 2002)
• 2002 WL 32768829 (Trial Motion, Memorandum
and Affidavit) Lead Plaintiffs' Reply Memorandum
of Law in Further Support of Motion for Class
Certification (Mar. 07, 2002)
• 2002 WL 32595679 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
the Underwriter and Related Defendants' Opposition
to Lead Plaintiffs' Motion for Class Certification
(Feb. 08, 2002)
• 2002 WL 32768831 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
the Underwriter and Related Defendants' Opposition
to Lead Plaintiffs' Motion for Class Certification
(Feb. 08, 2002)
• 2001 WL 34611606 (Trial Motion, Memorandum
and Affidavit) Lead Plaintiffs' Memorandum of Law
in Support of Motion for Class Certification (Sep. 28,
2001)

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 2003 WL 22244676 (S.D.N.Y.), Fed. Sec. L. Rep. P 92,524
(Cite as: Not Reported in F.Supp.2d)
• 2001 WL 34727678 (Trial Motion, Memorandum
and Affidavit) Lead Plaintiffs' Memorandum of Law
in Support of Motion for Class Certification (Sep. 28,
2001)
• 2001 WL 34727642 (Trial Pleading) Answer of
Defendant Donaldson, Lufkin & Jenrette Securities
Corporation to the Second Consolidated Amended
Class Action Complaint (Aug. 24, 2001)
• 2001 WL 34727644 (Trial Pleading) Answer of
Defendant
Donaldson,
Lufkin
&
Jenrette
International to the Second Consolidated Amended
Class Action Complaint (Aug. 24, 2001)
• 2001 WL 34727647 (Trial Pleading) Answer of
Defendant Prudential Securities Incorporated to the
Second Consolidated Amended Class Action
Complaint (Aug. 24, 2001)
• 2001 WL 34727650 (Trial Pleading) Answer of
Defendant Johnson Rice & Company L.L.C. to the
Second Consolidated Amended Class Action
Complaint (Aug. 24, 2001)
• 2001 WL 34727653 (Trial Pleading) Answer of
Defendant Donaldson, Lufkin & Jenrette, Inc. to the
Second Consolidated Amended Class Action
Complaint (Aug. 24, 2001)
• 2001 WL 34727640 (Trial Pleading) Individual
Defendants' Answer to Second Consolidated
Amended Class Action Complaint (Aug. 23, 2001)
• 2001 WL 34611601 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
the Individual Defendants' Motion to Dismiss the
Second Consolidated Amended Class Action
Complaint (Jun. 14, 2001)
• 2001 WL 34727670 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
the Individual Defendants' Motion to Dismiss the
Second Consolidated Amended Class Action
Complaint (Jun. 14, 2001)
• 2001 WL 34727674 (Trial Motion, Memorandum
and Affidavit) Reply Memorandum of Law in
Support of the Underwriters and Related Defendants'
Motion to Dismiss the Second Consolidated
Amended Class Action Complaint (Jun. 14, 2001)
• 2001 WL 34727677 (Trial Motion, Memorandum
and Affidavit) Reply Memorandum of Law in
Support of the Individual Defendants' Motion to
Dismiss the Second Consolidated Amended Class
Action Complaint (Jun. 14, 2001)
• 2001 WL 34611604 (Trial Motion, Memorandum
and Affidavit) Lead Plaintiffs' Memorandum of Law
in Opposition to Defendants' Motions to Dismiss the
Second Consolidated Amended Class Action
Complaint (May. 23, 2001)
• 2001 WL 34727672 (Trial Motion, Memorandum
and Affidavit) Lead Plaintiffs' Memorandum of Law
in Opposition to Defendants' Motions to Dismiss the

Page 11

Second Consolidated Amended Class Action
Complaint (May. 23, 2001)
• 2001 WL 34611597 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
the Underwriter and Related Defendants' Motion to
Dismiss the Second Consolidated Amended Class
Action Complaint (Apr. 19, 2001)
• 2001 WL 34727669 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
the Underwriter and Related Defendants' Motion to
Dismiss the Second Consolidated Amended Class
Action Complaint (Apr. 19, 2001)
• 2001 WL 34727638 (Trial Pleading) Consolidated
Amended Class Action Complaint (Feb. 16, 2001)
• 2000 WL 34474944 (Trial Motion, Memorandum
and Affidavit) Reply Memorandum of Law in Further
Support of the Lafayette Investors' Motion for
Appointment as Lead Plaintiffs and Approval of
Selection of Lead Counsel (Dec. 13, 2000)
• 2000 WL 34403424 (Trial Motion, Memorandum
and Affidavit) Lafayette Investors' Memorandum of
Law in Opposition to All Other Motions for
Appointment as Lead Plaintiff and Approval of
Selection of Lead Counsel (Dec. 08, 2000)
• 2000 WL 34403425 (Trial Motion, Memorandum
and Affidavit) Memorandum of Movant April
Gustafson In Opposition to Motions for Selection of
Lead Plaintiff (Dec. 08, 2000)
• 2000 WL 34403429 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law of Archery
Capital, LLC, Alfonso Riveroll, and Earl and Eleanor
McDaniel in Further Support of Their Motion to Be
Appointed Lead Plaintiffs and for Approval of Lead
Plaintiffs' Selection of Lead Counsel (Dec. 08, 2000)
• 2000 WL 34474940 (Trial Motion, Memorandum
and Affidavit) Lafayette Investors' Memorandum of
Law in Opposition to All Other Motions for
Appointment as Lead Plaintiff and Approval of
Selection of Lead Counsel (Dec. 08, 2000)
• 2000 WL 34474941 (Trial Motion, Memorandum
and Affidavit) Memorandum of Movant April
Gustafson in Opposition to Motions for Selection of
Lead Plaintiff (Dec. 08, 2000)
• 2000 WL 34474943 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law of Archery
Capital, LLC, Alfonso Riveroll, and Earl and Eleanor
McDaniel in Further Support of Their Motion to be
Appointed Lead Plaintiffs and for Approval of Lead
Plaintiffs' Selection of Lead Counsel (Dec. 08, 2000)
• 2000 WL 34403422 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
Section Eleven Claimants' Group's Motion for
Appointment as Lead Plaintiff and to Approve Its
Choice of Lead and Liaison Counsel (Nov. 27, 2000)
• 2000 WL 34403423 (Trial Motion, Memorandum

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 2003 WL 22244676 (S.D.N.Y.), Fed. Sec. L. Rep. P 92,524
(Cite as: Not Reported in F.Supp.2d)
and Affidavit) Memorandum of Law in Support of
the Motion of the Lafayette Investors for
Consolidation, Appointment as Lead Plaintiffs and
Approval of Selection of Lead Counsel (Nov. 27,
2000)
• 2000 WL 34403426 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
Motion of Archery Capital, LLC, Alfonso Riveroll,
and Earl and Eleanor McDaniel to Consolidate
Actions, to be Appointed Lead Plaintiffs, and for
Approval of Lead Plaintiffs' Selection of Lead
Counsel (Nov. 27, 2000)
• 2000 WL 34474942 (Trial Motion, Memorandum
and Affidavit) Memorandum of Law in Support of
Motion of Archery Capital, LLC, Alfonso Riveroll,
and Earl and Eleanor McDaniel to Consolidate
Actions, to be Appointed Lead Plaintiffs, and for
Approval of Lead Plaintiffs' Selection of Lead
Counsel (Nov. 27, 2000)
• 1:00cv06689 (Docket) (Sep. 06, 2000)
END OF DOCUMENT

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Page 12

TAB 9

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 2002 WL 31663577 (S.D.N.Y.)
(Cite as: Not Reported in F.Supp.2d)

Briefs and Other Related Documents
Only the Westlaw citation is currently available.
United States District Court,S.D. New York.
In re LLOYD'S AMERICAN TRUST FUND LITIGATION
No. 96 Civ.1262 RWS.

Page 1

leged, inter alia, that Citibank engaged in a pattern of transferring money from the trust funds maintained by solvent
Names to trust funds of insolvent Names in order to meet
the latters' obligations, that Citibank engaged in unauthorized commingling of the funds in different trust funds, and
that Citibank failed to maintain appropriate and necessary
records with respect to each trust fund.

Nov. 26, 2002.
Milberg Weiss Bershad Hynes & Lerach, New York, NY,
By: David J. Bershad, Sanford P. Dumain, George A. Bauer
III, Regina L. Lapolla, Bruce D. Bernstein, Greenberg
Traurig, New York, NY, By: Kenneth Lapatine, Plaintiffs'
Lead Counsel, of counsel.
Abbey Gardy, New York, NY, By: Arthur Abbey, Jill Abrams, for Plaintiffs, of counsel.
Beatie and Osborn, New York, NY, By: Russel H. Beatie,
for Plaintiff Objectors, of counsel.
Debevoise & Plimpton, New York, NY, By: Robert N.
Shwartz, Christopher K. Tahbaz, for Defendant Citibank,
N.A., of counsel.
OPINION
SWEET, J.
*1 The Plaintiffs, representing the class of members of
Lloyd's of London (“Lloyd's”), commonly known as
“Names” and the defendant Citibank, N.A. (“Citibank”),
have moved pursuant to Rule 23(e), Fed.R.Civ.P., for final
approval of the proposed settlement of this class action. For
the reasons set forth below, the motions are granted, and the
settlement is approved.
Prior Proceedings
Three actions were initiated against Citibank in the Supreme
Court of the State of New York, County of New York in the
period from December 1995 through February 9, 1996 and
consolidated by virtue of a stipulation and scheduling order
of January 23, 1996. The consolidated actions were removed to this Court on February 21, 1996. A fourth action
filed in this Court was later similarly consolidated.
As set forth in the complaints, the Plaintiffs and the Class
alleged that Citibank breached its duties and responsibilities
as the trustee of the trust fund of each plaintiff. It was al-

Specific allegations of improper activities included: improper loans and overdrafts; improper transfers of money; failure
to establish and properly maintain bank accounts; improper
investment of account funds; breaches of fiduciary duty;
failure to render reports and accountings of bank accounts at
Citibank; and violations of regulations issued by the Comptroller of the Currency that specifically govern banks.
Based on these alleged breaches and wrongful conduct, the
Plaintiffs sought an accounting by Citibank as to each trust
fund, recovery of any damages suffered as a result of Citibank's breaches of its fiduciary and contractual duties, and
an injunction enjoining Citibank from continuing to commit
any breaches of the fiduciary and contractual duties owed to
the Plaintiffs and members of the Plaintiff Class.
A motion to remand the action was denied by opinion of
June 7, 1996. In re Lloyd's American Trust Fund Litig., 928
F.Supp. 333 (S.D.N.Y.1996).
Citibank moved to dismiss the complaint on various
grounds, including (1) that the case should be litigated in
England, (2) that Lloyd's Members' Agents and Managing
Agents were necessary and indispensable parties, (3) that
Plaintiffs' claim for breach of contract failed to state a cause
of action, and (4) that Plaintiffs' claim for an accounting was
legally deficient. The motion was granted in part and denied
by order of January 24, 1997. In re Lloyd's American Trust
Fund Litig., 954 F.Supp. 656 (S.D.N.Y.1997) (“Lloyd's I” ).
On March 5, 1997, Plaintiffs filed a consolidated amended
complaint (the “Complaint”) on behalf of a putative class of
all Names of Lloyd's who underwrote American Business
and who had been damaged by Citibank's alleged breach of
fiduciary duties as trustee of the Lloyd's American Trust
Funds (“LATF”). Plaintiff claimed that each such Name had
money held in trust by Citibank and was a beneficiary of the
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LATF, and alleged that Citibank breached fiduciary duties
to the Names by, among other things, failing (1) to provide
information, or account, to the Names; (2) to make various
disclosures to the Names; (3) to preserve the assets in the
LATF; and (4) to police the activities of Lloyd's. The Complaint sought compensatory and punitive damages, injunctive and declaratory relief, and costs and attorneys' fees.
*2 Citibank by answer filed April 7, 1997 denied liability
and asserted a number of affirmative defenses contending
that it acted in accordance with the express terms of the
Lloyds' American Trust Deed (“LATD”), the instrument
governing the LATF, complied with all directions it received from Lloyd's (as it was required to do), did not
breach any duties owed to any Name, and that no Name
suffered any damages by virtue of “Inter-Name loans” or indeed any Citibank conduct.
On February 6, 1998, the Plaintiffs' motion to certify the
Class was granted pursuant to Federal Rule of Civil Procedure 23(b)(3). See In re Lloyds' American Trust Fund Lit.,
1998 WL 50211 (S .D.N.Y. Feb. 6, 1998) (“Lloyd's II” ), at
*8-16, discussing the high likelihood that any judgment
entered in this action would have res judicata effect barring
relitigation in foreign jurisdictions. See id. at *16.
On May 8, 1998, Plaintiffs applied to the Court for an order
authorizing the form and content of the “Notice of Pendency” to be provided to the Class. Plaintiffs attached the
form of notice to be mailed to individual class members, asserting that it would “fairly and accurately inform members
of the class that this action is pending and ... provide sufficient information for the class members to make an informed decision under Rule 23.” The Notice of Pendency
informed class members of the case, the allegations, the
need to request exclusion on or before October 1, 1998, and
the consequences of remaining in the class. Plaintiffs' counsel informed the Court of their intention to “give notice by
individually mailing notice to class members through the aegis of Lloyd's counsel in England,” and also to directly
“mail the notice to individuals that they ... identified as possible class members.” On May 29, 1998, the dissemination
of the Notice of Pendency as proposed by Plaintiffs was approved, including notice given by Lloyd's counsel in Great
Britain. After the Notice of Pendency was mailed to 1,749
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members of the class and 64 individuals submitted requests
for exclusion from the Class.
Discovery was undertaken as directed in Lloyd's II, 1998
WL 50211, at *17-20, and Citibank produced for inspection
approximately 1.8 million pages of documents, and prioritized its production in response to substantive requests made
by Plaintiffs' counsel so that approximately 450,000 pages
of documents that Plaintiffs deemed most critical to their
case were produced on an expedited basis.
Citibank also produced information and supporting documentation to Plaintiffs concerning the amounts of fees paid
to Citibank for its services as the LATF trustee. In addition,
on December 7, 2000, Plaintiffs deposed Peter von
Kaufmann, the Citibank officer with responsibility for overseeing the bank's work as LATF trustee, concerning a variety of topics, including (1) Citibank's lack of any knowledge
about anticipated losses from asbestos and environmental
claims and efforts by Lloyd's to recruit new Names to help
bear those anticipated losses; (2) why no Name was harmed
as a result of “inter-Name lending”; (3) the compensation
Citibank received for serving as trustee of the LATF; (4) the
function and operation of the LATF, including the manner
in which Citibank received and implemented instructions
from Lloyd's; and (5) how Citibank handled “negative balances” in LATF accounts.
*3 From September 9, 1998 through February 2001, six pretrial conferences were held in connection with the negotiations between the parties seeking to reach a settlement of
this case. Initial exploratory discussions concerning theories
of liability and measures of damages were followed by substantive negotiations of a comprehensive settlement, and
then by detailed drafting of the terms of a settlement, including ten separate exhibits. The process was complicated
and time-consuming, in part because of the necessity to include the non-party Lloyd's.
As of May 8, 2002, the parties executed a stipulation of settlement with its attached exhibits (the “Stipulation”).
On May 21, 2002, an Order for Notice and Hearing on Proposed Class Action Settlement (the “Preliminary Order”)
was entered preliminarily approving the proposed settlement
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set forth in the Stipulation. The Preliminary Order also authorized Plaintiffs' counsel to retain Gilardi & Co.
(“Gilardi”) to administer the settlement in accordance with
the Stipulation's terms. The Preliminary Order modified the
previously certified Class to include, for settlement purposes
only, all non-accepting Names, regardless of their affiliation
FN1
with Citibank,
with two exceptions: (1) Names who unconditionally released Citibank-other than through R & Rprior to May 8, 2002, and (2) Names who requested exclusion from the previously certified Class in 1998 and who do
not ask to rejoin the Class for settlement purposes in accordance with the Settlement's “Opt-In” procedures, which were
set forth in the Preliminary Order.
FN1. The previously certified Class excluded Citibank officers and directors.
A Notice of Pendency and Proposed Settlement of Class
Action, Fairness Hearing and Right to Appeal (the
“Settlement Notice”) and an individualized Statement of Estimated Settlement Distribution, providing each Class Member with his or her Overall Premium Limits and estimated
share of the settlement proceeds, were ordered mailed to
each reasonably identifiable Class Member at his or her last
known address, and the Settlement Notice was ordered posted on Plaintiffs' counsel's website, each within 15 days of
entry of the Preliminary Order. A shorter “Publication Notice,” also substantially in the form approved by the Court,
was ordered to be published in The Wall Street Journal
(United States edition) and The Financial Times (United
Kingdom edition) within 10 days after mailing of the Settlement Notice.
The non-accepting Names who had opted out of the Class in
1998 had an opportunity to rejoin the Class for purposes of
participating in the Settlement by submitting an “Opt-In Request Form” within 45 days of the date on which the Settlement Notice was mailed. The Court also required Class
Members to file and serve any objections to the proposed
settlement and notices of appearance no later than August
12, 2002. Of the approximately 1,350 remaining members
FN2
of the Class,
239, representing less than 18 percent,
filed objections on one or more grounds to the proposed setFN3
tlement.
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FN2. The number of Class members remaining in
the Class today is lower than the number of Class
members in 1998 for two reasons. First, as noted
above, some Class members requested exclusion in
1998 after receiving the Notice of Pendency.
Second, since 1998, certain former Class members
entered into individual settlement agreements with
Lloyd's in which they released claims against Citibank, among others.
FN3. This includes all objections that appear to
have been filed in the days after the August 12
deadline, as well as three objections filed by individuals who are not Class members.
*4 Of the 53 Names who opted out of the Class after receiving the 1998 Notice of Pendency and who are still eligible
for Class membership, 18 have now asked to rejoin the
Class after receiving notice of the terms of the proposed settlement. Also, 88 individuals who were already Class Members submitted “opt-in” requests to Gilardi after receiving
notice of the proposed settlement.
The hearing on the proposed settlement occurred on
September 11, 2002 at which time the motions were considered fully submitted.
The Relationship of the Parties
Lloyd's is a unique and complex insurance market that has
been operating in London for more than 300 years. In 1971,
the Society and Corporation of Lloyd's (the “Corporation”)
was established by an Act of the British Parliament. The
Council of Lloyd's (the “Council”) is the governing body of
Lloyd's, regulating activity in the Lloyd's market through
the promulgation of by-laws.
Lloyd's is not itself an insurer, but a market for insurance. It
is the individual underwriting members of Lloyd's, the
Names, and, since 1994, a limited number of corporate
members, who are the insurers and who underwrite insurance through groups called syndicates.
In 1995, nearly 15,000 individual Names from more than
fifty countries were actively engaged in underwriting at
Lloyd's. Of those active Names, approximately 85 percent
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were British subjects; 5 percent were American citizens on
whose behalf this class action has been brought.
The syndicates through which Names underwrite insurance
are managed by underwriting agents known as managing
agents, to which the Names in the syndicate each delegate
the authority to select risks, set premium rates, hold premiums and pay claims on their behalf. Names, in consultation
with their representative at Lloyd's, who is known as a
members' agent, select the syndicates in which they are to
participate in any particular underwriting year of account.
Names generally underwrite through more than one syndicate in order to diversify their risk by spreading their underwriting across different types of insurance, different syndicate managers and different currencies. Because of this diversification, most U.S. Names underwrite a substantial amount
of non-U.S. business in U.S. dollars, as well as non-U.S.
currency; correspondingly, non-U.S. Names underwrite a
substantial amount of insurance written in U.S. dollars.
To become a member of Lloyd's, the individual Name must
sign a series of standard agreements, which specify the
rights and duties, and the responsibilities and liabilities, of
the Name, the managing agents, the members' agents and
the entire Society of Lloyd's. See generally, Roby v. Corporation of Lloyd's, 996 F.2d 1353, 1357-59 (2d Cir.1993).
Every Name is required to travel to London to sign these
agreements. See id. at 1363; Roby v. Corporation of Lloyd's,
796 F.Supp. 103, 106 (S.D.N.Y.1992), aff'd, 996 F.2d 1353
(2d Cir.1993). One key agreement is the General Undertaking. Each of the Plaintiffs has signed the General Undertaking, as well as other operative documents relating to their
membership at Lloyd's.
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on that agent's syndicate. The managing agent is given
broad authority “to exercise on [the Name's] behalf such
powers as are necessary or expedient for the provision by
the Agent of the services and the performance by the Agent
of the duties set out in this Agreement.”
Pursuant to the U.K. Insurance Companies Act of 1982, all
premiums relating to a Name's underwriting must be placed
into a trust fund established in accordance with the provisions of a trust deed approved by the U.K. Secretary of State
for Trade and Industry. Accordingly, all premiums paid by
policyholders are deposited in one of three types of Lloyd's
trust funds, depending on the currency in which the premiums are paid. Lloyd's American Trust Funds (and the related
American Trust Fund relating to long term business) receive
all premiums payable in American dollars. Lloyd's Canadian
Trust Funds receive all premiums payable in Canadian dollars. All other premiums received are held in Lloyd's Premiums Trust Funds.

*5 The members' agent is the Name's advisor and administrator of the Name's Lloyd's affairs. It is the members' agent
who assists the Name in selecting the syndicates the Name
will join, and who helps keep the Name informed of all material developments. Pursuant to the Agency Agreements
Bylaw, the Name and his or her members' agent are required
to execute a members' agent's agreement.

The LATF was created in August 1939, through an initial
deposit with the City Bank Farmers Trust Company to protect policyholders in the United States from the consequences of German attacks on England. The New York
Department of Insurance regulations that govern the LATF
state that: “the trust fund is for the exclusive protection of
all direct policyholders and beneficiaries of direct policies
covering property or risks located within the United States.”
N.Y. Comp.Codes R. & Regs. tit. 11. vol. A, § 27.13(h)(1)
(1995). The reinsurance regulations covering the LATF require the maintenance of a “trust fund ... for the protection
of the United States ceding insurers and United States beneficiaries under reinsurance policies.” N.Y. Comp.Codes R.
& Regs. tit. 11, vol. B, § 125.4(d)(1)(iv) (1995). The trust
fund constitutes a vehicle to segregate certain funds to insulate them from other funds held by the Names as insurers.
Citibank and its corporate predecessors have been the trustees of the LATF funds since its inception. As of January 31,
1996, Citibank held approximately $12.3 billion in LATF
assets. The rest of these trust funds are located within the
County and State of New York.

The managing agent's agreement provides that the managing
agent has fiduciary responsibilities to the Name and is responsible for the actual underwriting of risk for the Names

Article Eighth of the LATD provides that the LATF is to be
managed and invested by Citibank “at the direction of the
Agent” and that the LATF of a given name “may be com-
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mingled with the [LATF] of any of the other Names.”
*6 Article Eleventh provides that the American Trustee will
provide an accounting to the Agent and “shall not be required to account to any person other than the Agent.”
The LATD specified that New York law shall govern the
rights of the parties with respect to the LATF.
When a Name underwrote “American Business,” the profits
he would eventually receive from premium payments were
deposited into a trust fund for that Name to pay any claims
arising under the American Business, with the remainder,
after operating expenses, to be paid to the Name.
The American Trust Funds are administered through combined portfolios referred to by Lloyd's as “Group Accounts,” each of which is comprised of the U.S. dollar
premiums of a number of individual Names and is established by the managing agent of one or more of the syndicates in which those Names participate. Group Accounts may
be comprised of all the Names participating in just one syndicate, just some of the Names participating in a syndicate,
or may be comprised of Names from several different syndicates. The day-to-day administration of the LATF and
LATF-LTB is handled both by a department of Lloyd's and
an administrative unit within Citibank.
When an underwriting liability is incurred, the first resort is
to the funds in each member Name's trust funds to pay the
liabilities. If any Name does not have sufficient funds in his
trust fund to meet that proportion of the claims of the policyholders for which the name is responsible, cash calls will
be issued requiring the Name to make payments to meet his
liabilities. If the Name fails to pay the cash calls, the sums
required may be taken from the Name's “deposit” which
Lloyd's holds. If the funds in the Name's deposit are exhausted and the Name does not respond to cash calls, the
Managing Agent may ask Lloyd's itself for money to cover
the defaulting Name's liability through a draw down on
Lloyd's Central Fund.
According to the Plaintiffs, when Names do not have sufficient monies in their trust fund accounts to meet their liabilities, Citibank takes assets from other Names' trust accounts
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to pay claims attributable to other trust accounts with insufficient funds. In other words, pending payment of cash calls,
or a draw down on the defaulting Name's deposit, or an application for cash from the Central Fund to cover the defaulter's liability, sums from the trust funds of other Names
are used to pay claims for which those funds have no liability (“Inter-Name Lending”).
According to the Plaintiffs, Lloyd's used the American Trust
Funds to satisfy its statutory duties as an accredited reinsurer and excess insurer under New York insurance law. On
or about May 11, 1995, the New York State Department of
Insurance completed an examination of Lloyd's to determine
whether Lloyd's was in compliance with Insurance Department regulations.
As noted in the report to the New York State Superintendent
of Insurance:
The examination review of various records maintained by
Citibank and Lloyd's indicates that there is not any record of
the individual Names' total assets held in LATF accounts.
As noted previously each Name at Lloyd's underwrites in
association with other Names but each Name is underwriting for his own sole separate account. Therefore, each
Name's assets in LATF is for the purpose of meeting that
Name's liabilities and not liabilities of other Names. Lloyd's
managing agents keep track of the amount of funds held in
LATF for each syndicate under their control and also maintain records of Names comprising each syndicate. However,
each Name is usually represented on several syndicates
which are under the control of various managing agents.
The amount of each Name's United States dollar liabilities
and funds in LATF, by syndicate and managing agent, is not
accumulated centrally. Further, managing agents control a
Name's funds in LATF by means of group accounts. Such
accounts may consist of several syndicates or Names within
several syndicates grouped together for investment purposes. In order to determine each Name's assets in LATF, it
would be necessary to compile a listing from each managing
agent of all syndicates under the managing agent's control;
such a listing would have to show a breakdown by policy
year down to the Name's level. It appears that an LATF allocation by name is not maintained by the trustee or centrally by Lloyd's.
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*7 Report on Examination of Lloyd's, London as of December 31, 1993, prepared by the New York State Department
of Insurance on May 11, 1995 at 11-12 (hereinafter, “Ins.
Dep't Report”).

has begun to enforce those judgments. Names have been put
into bankruptcy through these judgment collection efforts.
The objectors maintain there have been over 400 such bankruptcies.

The New York State Department of Insurance determined
that the reserves established for American Business as reported in Lloyd's 1993 Trusteed Surplus Statements were
“seriously deficient” and had net deficiencies of more than
$7.7 billion, or more than $18 billion before reinsurance recoveries at the end of 1993.

The Settlement

As a result of the examination finding that Lloyd's was not
maintaining its statutorily required minimum surplus,
Lloyd's and the New York Department of Insurance entered
into an agreement dated May 24, 1995.
Prior to this action being commenced, Lloyd's had been exploring and forming a plan of action to reinsure outstanding
liabilities which threatened the solvency of many Lloyd's insurance syndicates. This plan, denominated Reconstruction
and Renewal (“R & R”) would act as a “firebreak” of
Names' underwriting liabilities for all periods prior to 1993.
After this action was filed, Lloyd's instituted R & R. Pursuant to the R & R plan, the Names who accepted R & R received “settlement credits” and were assessed an “Equitas
Premium” which was essentially the premium amount
Lloyd's believed to be necessary to reinsure the Names' liabilities for prior underwriting periods. Names who accepted
R & R gave general releases to Lloyd's, Citibank and others.
R & R was well accepted and over 95 percent of the Names
who were putative class members in this action accepted R
& R, released Citibank, and were foreclosed from being
Class Members.
As a result of R & R, the LATF no longer functioned as it
did during the Class Period. Equitas has its own trust fund,
the Equitas American Trust Fund.
To ensure the success of R & R and the solvency of Lloyd's
syndicates and the Lloyd's market, an act of Parliament
deemed non-accepting Names to be bound by the plan for R
& R at least to the extent that they are liable to pay the
Equitas Premium. Lloyd's has obtained judgments against
several Names who have not paid the Equitas Premium, and

The parties entered into the Stipulation dated May 8, 2002
which provides that, in exchange for settling and releasing
all claims “in relation to the establishment, conduct, administration, operation, supervision, direction or oversight of
the LATF,” the Class will receive $8,500,000 (the “Cash
Settlement Fund”) and $11,500,000 in “Credit Notes” which
will be used by Class Members to reduce R & R debt that
they owe, or are claimed to owe to Lloyd's, consisting of the
(i) Equitas Premium amount and (ii) other amounts the
Name was alleged to owe connected with his or her underwriting. The Stipulation thus creates a total benefit to the
Class in excess of $20,000,000 (the “Settlement Consideration”), including interest on the credit notes which was
$2,875,000 as of June 30, 2002.
*8 As required by the Stipulation, Citibank has already paid
the $8.5 million into an interest-bearing escrow on behalf of
the Class. This amount and any interest (collectively, the
“Cash Settlement Fund”) will be used first to pay taxes on
the fund, the costs of notice and administration of the settlement, and such fees and expenses as the Court may award to
Plaintiffs' counsel. The remaining amount will be distributed
to Class Members.
The Stipulation provides that Lloyd's will provide “safe passage” for the Cash Settlement Fund until it is distributed to
Class Members. The Stipulation and the proposed Final
Judgment contemplate certain findings to facilitate “safe
passage.” These findings will ensure that the settlement proceeds payable to Class Members will be deemed only as
monies payable in settlement of a breach of fiduciary duty
claim, and that they will not be deemed “moneys payable ...
in connection with the American business” for purposes of
Sections 3(a) & (B) of the LATD, or monies payable in connection with underwriting at Lloyd's for purposes of Section
2 .1 of the Lloyd's Premiums Trust Deed.
The $11.5 million in credit notes will be honored by Lloyd's
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towards payment of the R & R debt owed by any Class
Members. Payment of R & R debt with credit notes will
avoid any interest owing or charged by Lloyd's on that R &
R debt discharged with such credit notes from July 1, 1999
until the time of presentment. Credit notes, which will expire one year after the Court orders their distribution, will be
freely transferable among members of the Class. Thus, a
Class Member may use or sell the distributed credit notes.
Class Members may accumulate other Class Members' credit notes to pay their R & R debt. To facilitate such transfers
of credit notes among Class Members, the Claims Administrator, Gilardi, will maintain lists where persons interested
in buying and selling credit notes may post those interests.
Gilardi will serve as a clearinghouse for transfers of the
credit notes, and Class Members will be able to obtain lists
of interested sellers or purchasers at any time upon request.
Plaintiffs' counsel may apply to the Court for a portion of
the $11.5 million in credit notes as part of their fee. The reFN4
mainder will be distributed to Class Members.
FN4. To the extent the credit notes might be
deemed “securities,” their registration would not be
required pursuant to section 3(a)(10) of the Securities Act of 1933, as amended, by virtue of the
Court's approval of the Settlement. Id. ¶ 5(b). See
15 U.S .C. § 77c(a)(10).
Within thirty days after the Settlement is final and no longer
subject to appeal, Plaintiffs' counsel will move the Court for
a Class distribution order that, among other things, authorizes distribution of the cash settlement fund and the credit
notes to Class Members. Distribution of benefits to the
Class will commence after the Court enters the class distribution order, all taxes and administration costs have been
paid, and any remaining disputes relating to the Settlement
have been resolved.
The cash settlement fund and the credit notes will be distributed to Class Members on a pro rata basis, according to the
proportion each Class Member's aggregate overall premium
limits from 1979 through 1996 bears to the total of all overall premium limits for all Class Members during that period.
Based on each Name's demonstrated means, Lloyd's calculated overall premium limits for each Name that effectively
set a maximum amount of insurance that could be under-
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written on the Name's behalf each year. For purposes of the
Settlement, Citibank obtained each Class Member's overall
premium limits from Lloyd's.
*9 The Stipulation provides that unclaimed portions of the
Settlement proceeds do not revert to Citibank. One year
after the initial distribution of cash payments, and after reasonable efforts by Gilardi to have Class Members cash their
checks, any balance remaining in the cash settlement fund
will be redistributed to Class Members who have cashed
their checks. If any funds remain after an additional six
months, the balance of the cash settlement fund will be contributed to a non-profit organization designated by, but not
affiliated with, Plaintiffs' counsel. Six months after the initial distribution of credit notes, and after reasonable efforts
by Gilardi to locate better addresses for Class Members,
Gilardi may sell to other Class Members any credit notes returned as undeliverable. The proceeds of these sales will
eventually be added to the cash settlement fund for redistribution.
Upon approval, the action against Citibank will be dismissed with prejudice. In addition, the Stipulation provides
that Class Members will release any settled claims against
Citibank and Lloyd's as well as related persons and entities
in any forum worldwide. The Stipulation limits “Settled
Claims” to those relating “to the establishment, conduct, administration, operation, supervision, direction or oversight
of the LATF ...” The Stipulation's release specifically excludes from the definition of settled claims, inter alia, “any
claim against Lloyd's by any Class Member who has asserted such claim in any other action prior to the date of this
Stipulation [i.e., May 8, 2002].”
Accordingly, the Stipulation provides that implementation
of the proposed settlement and its benefits to the Class, depend on preservation of the terms of the release. Stipulation
¶ E (“Defendant's willingness to enter into this Stipulation is
premised on this Settlement precluding any further litigation
of Settled Claims ... by Class Members-American or foreign-against Citibank, Lloyd's or any other Released Party
... in any forum world-wide”) (granting Citibank termination
rights if Final Judgment is refused or modified in any material respect.)
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Lloyd's has also agreed in similar fashion that it will not
seek to attach or otherwise restrain the distribution of that
cash to the Class Members thus granting “safe passage” for
the cash.
The Hearing
Citibank and the Plaintiffs appeared in support of the Stipulation. Objections were filed by 239 Names who are members of the Class, both by letter, form objection and appearance by counsel.
Three principal objections were made, the first being the release to non-party Lloyd's which was alleged to violate due
process, given the initial notice and the inability to opt out
upon learning of the release to Lloyd's.
A second related concern was whether or not the release to
Lloyd's was appropriately limited. A third objection was
based upon the absence of adequate discovery, and the consequent inability of Class Members to review such discovery. A number of other objections were advanced.
The Standard for Approval
*10 Rule 23(e) of the Federal Rules of Civil Procedure
provides that “[a] class action shall not be dismissed or
compromised without the approval of the court.”
Fed.R.Civ.P. 23(e). This Court stated the standards for approval of a class action settlement under Rule 23(e), most
recently in In re Blech Secs. Litig.:
The decision to grant or deny such approval lies within the
discretion of the trial court, and this discretion should be exercised in light of the general judicial policy favoring settlement.
It is well-established that courts' principal responsibility in
approving class action settlements is to ensure that such settlements are fair, adequate, and reasonable.
This determination involves consideration of two types of
evidence. The Court's primary concern is with the substantive terms of the settlement compared to the likely result of a
trial, and to that end the trial judge must apprise himself of
all the facts necessary for an intelligent and objective opinion of the probabilities of ultimate success should be
claim[s] be litigated.
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The Second Circuit has indicated nine factors to consider in
determining the fairness of a proposed settlement:
(1) the complexity, expense and likely duration of the litigation, (2) the reaction of the class to the settlement, (3) the
stage of the proceedings and the amount of discovery completed, (4) the risks of establishing liability, (5) the risks of
establishing damages, (6) the risks of maintaining the class
action through the trial, (7) the ability of the defendants to
withstand a greater judgment, (8) the range of reasonableness of the settlement fund in the light of the best possible
recovery, (9) the range of reasonableness of the settlement
fund to a possible recovery in light of all the attendant risks
of litigation.
The Court's second concern is with the negotiating process
by which the settlement was reached, which must be examined in light of the experience of counsel, the vigor with
which the case was prosecuted, and the coercion or collusion that may have marred the negotiations themselves. The
Court has a fiduciary duty to ensure that the integrity of the
arm's length negotiation process is preserved, however, a
strong initial presumption of fairness attaches to the proposed settlement, and great weight is accorded to the recommendations of counsel, who are most closely acquainted
with the facts of the underlying litigation.
2000 WL 661860, at *3-4 (S.D.N.Y. May 19, 2000)
(internal quotation marks and citations omitted); accord,
Adair v. Bristol Tech. Sys. Inc., No. 97 Civ. 5874, 1999 WL
1037878, at *1-2 (S.D.N.Y. Nov. 16, 1999); In re Nasdaq
Market-Makers Antitrust Litig., 187 F.R.D. 465, 473-74
(S.D.N.Y.1998).
The nine-factor test for evaluating fairness described in In re
Blech-and previously applied by this Court in Adair and In
re Nasdaq-was adopted by the Second Circuit in City of Detroit v. Grinnell Corp., 495 F.2d 448, 463 (2d Cir.1974)
(overruling on other grounds recognized by Chambless v.
Masters Mates & Pilots Pension Plan, 845 F.2d 1053 (2d
Cir.1989). That test will be applied here.
Due Process Has Not Been Denied by the Release of Lloyd's
*11 Because Citibank administered the LATF at the direction of Lloyd's, any claims involving the LATF asserted
against Lloyd's implicates Lloyd's directions to Citibank and
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Citibank's implementation of those directions. Many Class
Members have objected to the limited release of Lloyd's on
the ground that Lloyd's is not a party to this action.
However, class action settlements have in the past released
claims against non-parties where, as here, the claims against
the non-party being released were based on the same underlying factual predicate as the claims asserted against parties
to the action being settled. See, e.g., Class Plaintiffs v.. City
of Seattle, 955 F.2d 1268, 1287-89 (9th Cir.1992); In re Y &
A Group Secs. Litig., 38 F.3d 380, 384 (8th Cir.1994); In re
Orthopedic Bone Screw Prods. Liab. Litig., 176 F.R.D. 158,
165 n. 4, 181 (E.D.Pa.1997); see also 3 Herbert A. Newberg
& Alba Conte, Newberg on Class Actions § 12.16, at 12-50
(3d ed. 1992) (“A settlement may ... seek to discharge
parties who have not been served with process and are
therefore not before the court.”); In re Holocaust Victim Assets Litig., 105 F.Supp.2d 139, 143, 160 (E.D.N.Y.2000)
(approving class settlement with broad releases of claims
FN5
against non-parties.)
FN5. An objection has been made on the grounds
that the release of Lloyd's is inconsistent with this
Court's previous ruling that Lloyd's was not an indispensable party. The standard for determining
when a class action settlement may release a nonparty is completely unrelated to the standard for establishing that a party is “indispensable.” See
Lloyd's I, 954 F.Supp. at 675.
Courts have permitted class action settlements to release unasserted claims that could, if asserted later, have the effect
of reopening litigation that was intended to be settled. See,
e.g ., TKB Partners, Ltd. v. Western Union Corp., 675 F.2d
456, 460 (2d Cir.1982) (settlement may release unasserted
claims “in order to achieve a comprehensive settlement that
would prevent relitigation of settled questions at the core of
a class action”); accord Matsushita Elec. Indus. Co. v. Epstein, 516 U.S. 367, 376-79 (1996); In re Nasdaq MarketMakers Antitrust Litigation, 187 F.R.D. at 482. Such releases have been approved in class action settlements even
where exclusive jurisdiction over the claims released lies
with another court. See, e.g., TBK Partners, 675 F.2d at 460
(rejecting plaintiffs' contention that a federal court could not
approve a settlement barring claims over which a state court
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had exclusive jurisdiction); Matsushita, 516 U.S. at 376-79
(holding that Delaware state court could properly release
claims subject to exclusive federal jurisdiction).
Further, courts recognize that it is appropriate for a class action settlement to include a limited release of a non-party,
such as Lloyd's, where that non-party has contributed substantially to making the settlement possible.
The release of Lloyd's is entirely necessary to ensure finality
for Citibank, is clearly appropriate in light of Lloyd's contributions to the settlement, and unremarkable under the applicable legal precedents.
Several Class Members additionally object to the release in
favor of Lloyd's on the ground that such a possibility was
not expressly disclosed in the Notice of Pendency. The Notice of Pendency indicated that the relationship with Lloyd's
would be highly relevant to this lawsuit and repeatedly references Lloyd's connection to the events at issue in this action.
*12 Due process requires only that Class Members have notice of the proposed settlement and an opportunity to be
heard at a fairness hearing. If the proposed settlement is fair,
adequate and reasonable, due process does not afford Class
Members a second opportunity to opt out. See In re Brand
Name Prescription Drugs Antitrust Litig., No. 94 C 897,
1996 WL 167347, at *4 (N.D.Ill. Apr. 4, 1996); Officers for
Justice v. Civil Serv. Comm'n of the City and County of San
Francisco, 688 F.2d 615, 635 (9th Cir.1982); see also Class
Plaintiffs, 955 F.2d at 1289 (affirming district court's approval of settlement that released non-party against whom
class members had pending litigation, where class members
had no opportunity to opt out of settlement). “Moreover, to
hold that due process requires a second opportunity to opt
out after the terms of the settlement have been disclosed to
the class would impede the settlement process so favored in
the law.” Officers for Justice, 688 F.2d at 634. Indeed, as
the hearing established, the integrity of the Class as constituted was an essential element to the Settlement.
With respect to the notice of Pendency in a class action, all
that the due process clause requires is a procedure that
“fairly insures the protection of the interests of absent
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parties who are to be bound by [the judgment].” Hansberry
v. Lee, 311 U.S. 32, 42 (1940). See In re Gypsum Antitrust
Cases, 565 F.2d 1123, 1125 (9th Cir.1977) (“The purpose of
this notice requirement is ... to present a fair recital of the
subject matter of the suit and to inform all class members of
their opportunity to be heard”) (citations omitted). As such,
“[a] class certification notice should advise the class members of their rights and obligations if they elect to remain
class members.” McCarthy v. Paine Webber Group, Inc.,
164 F.R.D. 309, 312 (D.Conn.1995).
The Notice of Pendency explicitly set forth whose rights
might be affected by this action (i.e., all former and current
underwriting members of Lloyd's who underwrote American Business and who did not accept Lloyd's R & R proposal); what this case was about (i.e., Citibank's breach of its fiduciary duties to the Names as trustee of the Lloyd's American Trust Fund); and the relief being sought (i.e., the fees
paid to Citibank to act as a trustee of the Lloyd's American
Trust Fund). The notice explained that this action was based
upon insurance underwriting performed by Plaintiffs
through Lloyd's and thereby the Class Members were put on
notice that their legal rights and obligations relating to the
LATF might be affected.
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the Ninth Circuit found that “Fed.R.Civ.P. 23 does not require that class members be given an opportunity to opt out
of a proposed settlement when the settlement includes
claims not originally set forth in the class complaint.” Id. at
1289; see also In re Holocaust Victim Assets Litig., 105
F.Supp.2d at 141-43 (class settlement approved which contained broad releases of claims against non-parties); cf. In re
Cons.Pinnacle W. Sec. Litig., 51 F.3d 194, 197 (9th
Cir.1995) (affirming approval of settlement bar order that
precluded claims by non-settling defendants against nonparty that was a “critical participant and contributor to the
overall settlement”).
Here, as detailed above, Lloyd's alleged liability is directly
connected with the alleged liability of Citibank. Moreover,
as Lloyd's is contractually bound to indemnify Citibank for
liabilities relating to the LATF, and Lloyd's has agreed to
accept and honor credit notes in excess of $11,500,000 as
part of the settlement, it is entirely appropriate to release
Lloyd's pursuant to the terms of the Settlement, from the
narrow category of claims arising from “the establishment,
conduct, administration, operation, supervision, direction or
oversight of the LATF.”
The Release of Lloyd's Is Appropriately Limited

Here, as stated above, the claims being released against
Lloyd's are solely claims arising from “the establishment,
conduct, administration, operation, supervision, direction of
oversight of the L[loyd's] A[merican] T[rust] F
[und]”-claims at the core of this action, and that were originally set forth in the complaint.
*13 In class actions asserting securities fraud which have
settled, the liability insurer and auditor normally receive releases of claims brought against the defendant even though
they may not have been parties to the lawsuit. Similarly, in
products liability class actions, non-parties to the lawsuit
(the downstream seller, the distributor, etc.) may be released
in the settlement. This practice is commonplace and rarely
challenged. For example, in Class Plaintiffs, 955 F.2d at
1289, the Ninth Circuit approved a class action settlement
that released claims against Washington State, a third party
to the action that had contributed $10 million to the settlement fund. Although the plaintiffs' complaint in Class
Plaintiffs did not allege claims against Washington State,

Most of the Names who have objected to the release to
Lloyd's have done so because of concern that the release to
Lloyd's releases all claims against Lloyd's and forecloses all
litigation, claims and defenses against Lloyd's, including
pending litigation. First, the release relates only to claims
“in relation to the establishment, conduct, administration,
operation, supervision, direction of oversight of the LATF.”
Second, even if a claim relates to “the establishment, conduct, administration, operation, supervision, direction of
oversight of the LATF,” if it has been raised in any other litigation pending as of May 8, 2002, it is not released even if
it is an identical claim.
• None of the class members' ongoing litigations against
Lloyd's will be affected by the release contained in the proposed settlement. The release will not affect any claims that
may be pending or reinstated in the Jaffray litigation in the
United Kingdom, or the action commenced against Lloyd's
by some class members in the United Kingdom for access to
the Names' books and records. All such claims were com-
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menced prior to the date of the Stipulation and are thus explicitly excluded from the scope of the release.
*14 • Any claims that class members may have, now or in
the future, relating to Equitas will not be affected by the release because such claims do not relate to “the establishment, conduct, administration, operation, supervision, direction or oversight of the LATF.”
• The European Commission's ongoing proceeding against
the British Government relating to its regulation of Lloyd's
will not be affected by the release because that proceeding is
not against Lloyd's.
Similarly, the argument of some objectors-that the Class, by
definition, consists of Names who, by virtue of their rejection of R & R, have already declined to execute releases in
favor of Lloyd's-misconstrues the limited scope of the release. The release of Lloyd's effectuated by this settlement
relates to a narrowly defined subject matter, while the releases obtained by Lloyd's in connection with R & R were
general in scope. See Lloyd's II, 1998 WL 50211, at *4.
Indeed, the Stipulation's release of Lloyd's will mostly preclude claims that are already time-barred. Any Class Member's yet-to-be-filed claims against Lloyd's relating to the
LATF are almost certainly time-barred under the law of the
United Kingdom. Each Class Member has signed numerous
agreements with Lloyd's that vest exclusive jurisdiction for
disputes with Lloyd's in the courts of England. See Lloyd's I,
954 F.Supp. at 669 & n. 3. The United Kingdom's Limitation Act, 1980, applicable in such courts, bars causes of action in tort and contract that are not brought within six years
of accrual.
Similarly, any claims would be time-barred in the four jurisdictions with the largest populations of American class
members. California: Cal.Civ.Proc.Code § 338(d) (West
1992) (three-year limitation period for fraud); id. § 337(a)
(four-year limitation period for contract actions); id. §§
338(d), 339(1), 343 (two, three, or four-year limitation period for breach of fiduciary duty, depending on whether
breach amounts to actual fraud); Florida: Fla. Stat. Ann. §
91.55(3)(j) (West 2002) (four-year limitation period for
fraud); id. § 95.11(2)(b) (five-year limitation period for contract actions); Behar v. Sunbank/Miami, N.A., 591 So.2d
969, 970 (1991) (applying four-year limitation period in §
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95.11(3) to breach of fiduciary duty claim); New York:
N.Y.C.P.L.R. § 213(8) (six-year limitations period for
fraud); id. § 213(2) (six-year limitation period for contract
actions; Frank Mgmt., Inc. v. Weber, 549 N.Y.S.2d 317,
318-320 (1989) (six-year limitations period for fiduciary
duty actions with genesis in contractual relationship); cf.
Salzman v. Prudential Sec., Inc., No. 91 Civ. 4253, 1994
WL 191855 (S.D.N.Y. May 16, 1994) (broker's fiduciary
duty to client governed by three-year limitation period of
CPLR § 214(4); Texas: Tex. Civ. Prac. & Rem.Code Ann. §
16.004(4) (West 2001) (four-year limitation period for
fraud); id. § 16.004(5) (four-year limitation period for
breach of fiduciary duty); id. § 16.01 (four-year residual
period for actions for which there is no express limitation
period); see Heron Fin. Corp. v. United States Testing Co.,
926 S.W.2d 329, 331 (1996) (applying § 16.051's four-year
residual period to claims based on contract).
*15 Class Members unquestionably have for more than six
years had sufficient information to assert any claim against
FN6
Lloyd's relating to the LATF.
As a result, Class Members are likely giving up nothing of value by virtue of this
aspect of the release.
FN6. See, e.g., Meg Fletcher, “Lloyd's To Bolster
Trusts For U.S. Policyholders,” Business Insurance, May 29, 1995, at 1 (discussing the New York
State Insurance Department's Report on the
LATF); “Citibank Sued By U.S.-Based Investors
In Lloyd's Of London,” Bloomberg News, Jan. 5,
1996; Lloyd's I, 954 F.Supp. at 660 (noting that the
first action against Citibank based on the LATF
was filed on December 29, 1995).
Discovery Has Been Adequate
Formal discovery is not required, so long as Plaintiffs' counsel possesses information sufficient to consider fully the
strengths and weaknesses of their claims, and thus the relative benefits of litigation and settlement. See D'Amato v.
Deutsche Bank, 236 F.3d 78, 87 (2d Cir.2001); see also Maley v. Del Global Technologies Corp., 186 F.Supp.2d 358,
364 (S.D.N.Y.2002) (due to confirmatory discovery involving “tens of thousands of pages of documents,”
“Plaintiffs' Counsel possessed a record sufficient to permit
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evaluation of the merits of Plaintiffs' claims, the strengths of
the defenses asserted by Defendants, and the value of
Plaintiffs' causes of action for purposes of settlement”); In
re American Bank Note Holographics, Inc. Sec. Litig., 127
F.Supp.2d 418, 425-26 (S.D.N.Y.2001) (to approve a settlement, “the Court need not find that the parties have engaged
in extensive discovery”).
Before the parties' settlement negotiations began in earnest,
Plaintiffs had gained valuable knowledge concerning
Plaintiffs' claims in the course of addressing Citibank's motion to dismiss and Plaintiffs' motion for class certification.
Further, pursuant to Plaintiffs' formal discovery requests,
Citibank had produced to Plaintiffs approximately 1.8 million pages of documents. Further, Plaintiffs' examination of
the facts related to their claims did not cease when settlement discussions began, and Plaintiffs' counsel continued to
conduct discovery to confirm that any settlement they negotiated would serve the interests of the Class. And, finally,
during the course of settlement negotiations, the parties also
had the benefit of indirect discovery through proceedings in
England against Lloyd's. For instance, the Honorable Justice
Cresswell of the High Court of Justice of England and
Wales issued a 635-page decision in the Jaffray litigation in
November 2000 dismissing sample Names' claims for deceit
and fraudulent misrepresentation after a trial spanning 19
weeks. The Society of Lloyd's v. Jaffray, 2000 WL 1629463
(Q.B. Nov. 3, 2000). Knowledge of the outcome in Jaffray
and other cases further informed the conduct of the settlement negotiations in this case.
Given the stage of this case and the extensive discovery
conducted, almost all of it when the case was in an adversarial posture, Plaintiffs' counsel is well-positioned to assess the fairness of the proposed settlement. Thus, this
factor also supports approval. See, e.g., In re Sumitomo
Copper Litig., 189 F .R.D. 274, 281-82 (S.D.N.Y.1999)
(stage of proceedings “strongly” favored approval of settlements reached after “[p]laintiffs had conducted extensive
discovery, investigation and analyses, and the proceedings
were in the advanced stage of pointing or preparing for trial”); In re Painewebber Ltd. Partnerships Litig., 171 F.R.D.
104, 126 (S.D.N.Y.1997) (stage of proceedings and discovery supported settlement where “extensive discovery took
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place prior to the commencement of settlement negotiations” and “a comprehensive evaluation of the facts and
merits” had been performed prior to executing the settlement agreement).
The Remaining Objections Do Not Require Disapproval
*16 Approximately 200 Names have sent in letters or forms
objecting to the terms of the Settlement. Certain groups of
people have made concerted efforts to have other Class
Members lodge objections. There are essentially six standardized objections and twenty-three seemingly independent
objections.
A number of Class Members have objected to credit notes
being provided as part of the proposed settlement, asserting,
among other things, that the credit notes will have little or
no value and that the proposed settlement should be approved only if the entire amount of the settlement is paid in
cash.
The courts often approve class action settlements that employ debt forgiveness and other non-cash benefits as all or
part of the settlement consideration. See, e.g., Cullen v.
Whitman Medical Corp., 197 F.R.D. 136, 143
(E.D.Pa.2000) (approving settlement providing cash, forgiveness of indebtedness of class members to defendants
and other non-monetary relief); Follansbee v. Discover Fin.
Serv., Ltd., No. 99 C 3827, 2000 WL 804690, at *5 (N.D.
Ill. June 21, 2000) (approving settlement providing cash and
credits usable by some class members to pay down debt to
defendant); Pigford v. Glickman, 185 F.R.D. 82, 109
(D.D.C.1999) (approving settlement providing cash and forgiveness of debt owned by some class members), aff'd, 206
F.3d 1212 (D.C.Cir.2000); see also State of New York v.
Nintendo of America, Inc., 775 F.Supp. 676, 681
(S.D.N.Y.1991) (approving settlement involving distribution to class members of coupons for discount on defendant's products); In re American Bank Note, 127 F.Supp.2d at
421 (approving settlement providing combination of cash,
stock, warrants and reorganization certificates); In re Brown
Co. Sec. Litig., 355 F.Supp. 574, 589-90 (S.D.N.Y.1973)
(approving settlement to be paid solely in the form of warrants).
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Several Names have asserted that the credit notes will have
no value to those class members who for various reasons
either do not need or will not use credit notes to reduce their
own R & R debt. However, the credit notes of such Names
can be disposed of in the secondary market in which all
class members may realize value from them. See Nintendo,
775 F.Supp. at 681 (free transferability of coupons would
increase their value and might render them “cash equivalents”); Shaw v. Toshiba American Info. Sys., Inc., 91
F.Supp.2d 942, 960-61 (E.D.Tex.2000) (holding that transferable discount coupons, which were redeemable for one
year to purchase defendant's products and which could be
aggregated, constituted a significant benefit for all class
members and were a “model” for the design of non-cash
class action settlements); In re Cuisinart Food Processor
Antitrust Litig., M.D.L. 447, 1983 WL 153, at *4 (D.Conn.
Oct. 24, 1983) (“fact that the coupons are transferable enhances their economic value”); cf. In re General Motors
Corp. Pickup Truck Fuel Tank Prods. Liability Litig., 55
F.3d 768, 809 (3d Cir.1995) (disapproving proposed settlement with significant limitations on transferability of discount certificates).
*17 The claims administrator will maintain lists for Class
Members to post their interest in transferring or obtaining
credit notes. Class Members may obtain information from
Gilardi about interested sellers or purchasers at any time
upon request. See In re Montgomery County Real Estate Antitrust Litig., 83 F.R.D. 305, 318 (D.Md.1979) (noting that
class administrator's establishment of a clearinghouse to
connect potential buyers and sellers would facilitate transfer
of certificates); cf. In re General Motors, 55 F.3d at 809
(disapproving proposed settlement lacking mechanisms to
facilitate transfer of certificates).
The credit notes are valid for a reasonable length of timeone year from entry of the Class Distribution Order. Stipulation ¶ 13(b). The one-year period affords Class Members
ample time to decide whether to apply the credit notes directly to reduce their own R & R debt or to sell their credit
FN7
notes to another Class Member.
See Shaw, 91
F.Supp.2d at 960-61 (one-year discount coupons were a
“model” for non-cash class action settlement benefit).
FN7. The Credit Notes' one-year period of validity
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does not begin until after entry of the Class Distribution Order, which can only occur after the Final
Judgment is entered and all appeals are exhausted.
Although some objectors claim they owe no R & R debt to
Lloyd's, in fact over 900 class members, approximately twothirds of the Class, currently do owe R & R debt to Lloyd's,
and the total debt to Lloyds' is far greater than the available
supply of $11.5 million of credit notes.
In addition, payment of R & R debt with credit notes also
provides complete forgiveness of all interest on that R & R
debt from July 1, 1999, through the date the credit notes are
tendered to Lloyd's.
The use of credit notes does not constitute an admission that
a Name owes R & R debt. Indeed, the Stipulation explicitly
provides that use of the credit notes does not constitute an
admission of liability to Lloyd's. Stipulation ¶ 5(c). In addition, the Stipulation nowhere provides that credit notes must
be applied against 100% of R & R debt. Class Members are
free to negotiate with Lloyd's, using the credit notes as they
would cash, to compromise their disputed R & R debt with
Lloyd's.
Several Class Members have objected that they never received the Notice of Pendency and thus were never advised
of their right to opt out of the Class. However, the mailing
of the Notice of Pendency fully satisfied the requirements of
the Federal Rules of Civil Procedure and due process. Pursuant to this Court's May 29, 1998 order, Lloyd's, at the request of Plaintiffs' counsel, mailed the Notice of Pendency
on July 22, 1998 to all Class Members-that is, to all Names
who had not settled with Lloyd's through R & R and who
had not otherwise entered into a settlement with Lloyd's releasing Citibank. Lloyd's mailed the Notice of Pendency to
the last known address reflected in its records for each Class
Member. Such a mailing clearly met the requirements of
Rule 23, which provides that, in a Rule 23(b)(3) class action
such as this one, “the court shall direct to the members of
the class the best notice practicable under the circumstances,
including individual notice to al members who can be identified through reasonable effort.” Fed.R.Civ.P. 23(c)(2). The
mailing of the Notice of Pendency also satisfied the dictates
of due process because it was “reasonably calculated, under
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all the circumstances, to apprise interested parties of the
pendency of the action and afford them an opportunity to
present their objections.” See Mullane v. Central Hanover
Bank & Trust Co., 339 U.S. 306, 314 (1950); see also Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812 (1985) (“the
procedure ... where a fully descriptive notice is sent by firstclass mail to each class member, with an explanation of the
right to ‘opt-out,’ satisfies due process”).

ciably depleted by these taxes, costs and fees, particularly
because the funds used to pay the taxes and administration
fees will always be in custodia legis of the Court. In re
Prudential Ins. Co. of Am. Sales Practices Lit., 962 F.Supp.
450, 557 (D.N.J.1997) (class members can evaluate the settlement fairness without advance notice of the manner in
which additional remediation disbursements will be allocated), aff'd, 148 F.3d 283 (3d Cir.1998).

*18 “It is widely recognized that for the due process standard to be met it is not necessary that every class member receive actual notice, so long as class counsel acted reasonably in selecting means likely to inform persons affected.”
In re Prudential Sec. Inc. Ltd., 164 F.R.D. 362, 368
(S.D.N.Y.1996) (citing Weigner v. City of New York, 852
F.2d 646, 649 (2d Cir.1988)); Grunin v. Internat'l House of
Pancakes, 513 F.2d 114, 121 (8th Cir.1975) (notice by mail
to class members' last known address satisfied requirements
under due process even though one-third of class members
were not reached) (citing Eisen v. Carlisle & Jacquelin, 417
U.S. 174-77 (1974) (notice by mail to class members' last
known address was “the best notice practicable”)). Accordingly, the fact that a few individual Class Members may not
have actually received the Notice of Pendency does not
render the whole mailing defective. Also, the fact of nonreceipt cannot justify such Class Members being allowed to
exclude themselves from the Class at this time, nearly four
years after the deadline for doing so. As this Court has held,
“a class action settlement is binding on an absent class
member if the notice program is procedurally adequate,
even if the absent class member does not receive personal
written notice.” In re Nasdaq Market-Makers Antitrust Litig., No. 94 Civ. 3996, 1999 WL 395407, *2 (S.D.N.Y. June
15, 1999).

Certain Class Members also object to the manner in which
the Stipulation allocates settlement benefits, asserting that
benefits should be allocated per capita, not based on Overall
Premium Limits.

Some objectors contend that the settlement amount is unfair
because the proposed settlement does not estimate the
amounts deducted for taxes, administration fees, and counsels' expenses. However, in June of this year, Class Members were provided with individualized Statements of Estimated Settlement Distribution that estimated individual
settlement shares after accounting for estimated administration costs and counsel fees and expenses. There is no reasonable risk that the amount of the Settlement will be appre-

Class action settlement benefits may be allocated by counsel
in any reasonable or rational manner because “allocation
formulas ... reflect the comparative strengths and values of
different categories of the claim.” In re Nasdaq MarketMakers Antitrust Litig., 2000 WL 37992, at *2 (S.D.N.Y.
Jan. 18, 2000) (“An allocation formula need only have a
reasonable, rational basis, particularly if recommended by
‘experienced and competent’ Class Counsel.”) (citations
omitted); see also Maley, 186 F.Supp.2d at 367 (same). “As
with other aspects of settlement, the opinion of experienced
and informed counsel [on appropriate allocation] is entitled
to considerable weight.” In re American Bank, 127
F.Supp.2d at 430.
*19 In this case, the pro rata allocations provided in the
Stipulation are not only reasonable and rational, but appear
to be the fairest method of allocating the settlement benefits.
The parties' negotiated plan of allocation recognizes that
Class Members had differing maximum limits on the
amounts of insurance that could be underwritten on their account, and also that Class Members underwrote with Lloyd's
for differing lengths of time. Class Members who underwrote larger amounts of insurance over a greater number of
years clearly are more likely to have had greater dollar
amounts of premiums deposited in, and claims paid from,
the LATF; if liability and damages were established, such
Class Members would be expected to have suffered greater
losses in proportion to their greater financial exposure. The
detailed overall premium limit calculations in Exhibit J to
the Stipulation appropriately recognize these differences in
allocating settlement benefits. See Maley, 186 F.Supp.2d at
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367 (approving allocation plan that had rational basis and
was “devised by experienced plaintiffs' counsel who are familiar with the relative strengths and weaknesses of the potential claims of Class Members”); see also In re Oracle
Sec. Litig., No. C-90-0931-VRW, 1994 WL 502054, at *1
(N.D. Cal. June 18, 1994) (“A plan of allocation that reimburses class members based on the extent of their injuries is
generally reasonable.”) (citing In re Gulf Oil/Cities Serv.
Tender Offer Litig., 142 F.R.D. 588, 596 (S.D.N.Y.1992)).
By contrast, a per capita distribution would treat all Class
Members the same, regardless of the amounts of their funds
passing through the LATF over the years. See In re
Painewebber Litig., 171 F.R.D. at 129 (“ ‘[T]here is no rule
that settlements benefit all class members equally,’ ... as
long as the settlement terms are ‘rationally based on legitimate considerations.” ’) (quoting In re “Agent Orange” Prod.
Liab. Litig., 611 F.Supp. 1396, 1411 (E.D.N.Y.1985)). An
equal allocation of settlement benefits would award a windfall to the Class Members with less substantial investments.
A number of the objections are based on misinformation or
failure to read the notice and some of the objections are
based on the hope that recovery in this litigation against Citibank would recoup all the market losses the Names
suffered from underwriting at Lloyd's regardless of what
caused the losses.
These objections, however, improperly assume that
Plaintiffs' alleged losses and damages have already been
proven. Such objections are therefore entitled to no weight,
because it is inappropriate to assume in the context of approval of a settlement that liability has been shown or that
Plaintiffs have “lost” anything. Class Plaintiffs, 955 F.2d at
1291 (court is not to “reach any ultimate conclusions on the
contested issues of fact and law which underlie the merits of
the dispute, for it is the very uncertainty of outcome in litigation and avoidance of wasteful and expensive litigation that
induce consensual settlements” (citing Officers for Justice,
688 F.2d at 625 (“The proposed settlement is not to be
judged against a hypothetical or speculative measure of
what might have been achieved.”)). Lloyd's and its related
entities are not subject to suit in the United States, and this
action concerned solely whether Citibank had breached its
fiduciary duty as trustee of the LATF.
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*20 Some objectors contend that fair settlement consideration should be at least $160 million, calculated on 10 percent of an unsupported projection that the Class' damages
could be $1.6 billion. However, liability or damages at trial
is far from certain. See Grinnell, 495 F.2d at 455 n. 2 (“there
is no reason, at least in theory, why a satisfactory settlement
could not amount to a hundredth or even a thousandth part
of a single percent of the potential recovery”). Indeed, under
the damages theory most likely to govern Plaintiffs' claims,
the $20 million in cash and credit notes provided by the proposed settlement is fair and adequate.
The Grinnell Factors Are Satisfied
This action involves complex issues of fact and law that involve significant risk for the Names in establishing Citibank's liability to the Class. In order to succeed, Plaintiffs
would have to show that Citibank breached its fiduciary duties to the Names for whom it acted as a trustee by, among
other things, (a) failing to abide by the terms of the LATD;
(b) failing to inform the trust beneficiaries of information
that Citibank allegedly knew but the Names allegedly did
not know, about massive impending losses resulting from
asbestos and pollution liabilities; and (c) self-dealing.
Plaintiffs would also need to refute Citibank's argument that
it (a) acted in accordance with the terms of the LATD, (b)
complied with all directions it received from Lloyd's, as it
was required to do by the LATD; (c) did not breach any duties owed to any Name; and that (d) no Name suffered any
damages by virtue of Citibank's conduct.
The course of discovery in this action and other actions
pending in England has established that some of the allegations underlying areas of Plaintiffs' action are difficult to
support. For example, the allegations concerning Citibank's
role in the conspiracy to recruit people to be Names at
Lloyd's and knowledge of the impending losses attributable
to asbestos claims have been found to be tenuous. Roger
Bradley (“Bradley”) alleged in the English litigation that
Citibank knew that Lloyd's faced substantial asbestos insurance claims in the near future which would render Lloyd's
insolvent and would necessitate the recruitment of additional Names to shoulder the liability. His testimony was seriously impeached and other attempts to obtain evidence of
such knowledge through formal discovery and informal in-
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vestigation have been unsuccessful.

.

The only substantial claim for the Plaintiffs' alleged breach
of fiduciary duty turned on Citibank's administrative duties
as trustee. Citibank admitted that it opened group accounts
rather than accounts for individual Names and that when it
faced a group account with a negative balance, monies were
taken from group accounts with positive cash balances and
that Inter-Name Lending occurred. Citibank also admitted
that it followed Lloyd's instructions with regard to paying liabilities from certain group accounts.

Whether the allegation that Citibank breached its fiduciary
duty to Class Members by extending unauthorized and unsound Inter-Name Loans could even apply to a particular
Class Member depends on whether the Class Member was a
member of a syndicate that was a net “lender” or
“borrower”-a determination that would “require[ ] detailed
analysis of what was done with each Name's funds.” Lloyd's
II, 1998 WL 50211, at *14. “Since each Name may have
participated in several of the more than 400 Lloyd's syndicates in any given year in which that Name underwrote at
Lloyd's, this analysis [would be] a significant undertaking.”
Id.

*21 However, damages and loss causation remain problematic. Notwithstanding the asserted failure of Citibank to adhere to the technical terms of the trust deed, it is not clear
that such activity caused any particular Name any economic
injury.
The Inter-Name Lending, colloquially referred to as the
“robbing Peter to pay Paul” scenario, was found to have occurred, but the investigation has indicated that the accounts
were handled in a commercially appropriate manner and
may have benefitted the solvent group accounts. The borrowing which occurred between the accounts was recorded
in Citibank's records, and the accounts from which the monies were borrowed were repaid and credited with a favorable
rate of interest (prime plus 500 basis points). The account
reconciliations and crediting of interest occurred on a daily
basis. Prior to implementing R & R, this process was reviewed and verified to ensure that each account was accurate. Thus it appears that no solvent group account suffered
any economic injury. Citibank might be able to move successfully for a directed verdict claiming that Plaintiffs had
failed to carry the burden of showing causation of damages.
The allegations in this case concern transactions in the
LATF dating back to its inception in 1939. Over the many
ensuing years, Citibank received millions of instructions
from Lloyd's in the normal course of administering the
LATF. The difficulty of sorting through these many transactions and documents and their implications, if any, for each
Class Member, would be multiplied by the critical role that
Lloyd's and the agents played in providing instructions to
Citibank and in maintaining records of Class Member transactions and balances. See Lloyd's II, 1998 WL 50211, at

The determination of damages, like the determination of liability, is a complicated and uncertain process, typically involving conflicting expert opinions. The reaction of a jury to
such complex expert testimony is highly unpredictable. Expert testimony about damages could rest on many subjective
assumptions, any one of which could be rejected by a jury
as speculative or unreliable. Conceivably, a jury could find
that damages were only a fraction of the amount that
Plaintiffs contended.
As the only surviving claim in this action was a breach of fiduciary duty claim against Citibank, the Settlement amount
was premised on a disgorgement of trustee fees theory, i.e.,
the amount of fees Citibank received for services rendered
to the Class Members as the trustee of the LATF.
*22 The number of Names at Lloyd's was in excess of
32,000. following R & R, the number of Names eligible to
participate as Class Members had dropped to approximately
1,500. Through individual settlements between Lloyd's and
Names during the pendency of the action, the number of
Class Members dropped to less than 1,400 (approximately
4.4% of all Names). Discovery has shown that Citibank's
total fee for acting as trustee of the LATF during the class
period was approximately $75,000,000. Citibank might well
be entitled to offset any disgorgement of its fees with a
claim for quantum merit compensation for those duties it
did adequately perform for its beneficiaries. Moreover, there
was no evidence that Citibank's ministerial failings caused
the trust assets to be depleted or that Citibank benefitted it-
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self at the expense of Class Members, or that Citibank acted
in a faithless or malicious manner, or had insider information about the impending asbestos losses other than the
Bradley allegations. In light of the number of Names who
released Citibank from liability and are not entitled to seek
disgorgement, the settlement achieved here (which has a
value of at least $20 million) is a worthwhile recovery.
Although Plaintiffs had engaged in significant discovery
(including the review of approximately 1.8 million pages of
documents from Citibank's files, and thousands of documents obtained through Plaintiffs' investigation), significant
additional discovery would need to be taken, including additional depositions of Citibank and its representatives; depositions of key third party witnesses, such as representatives of
Lloyd's which would likely have to occur in the United
Kingdom; and expert designation and expert discovery. In
addition, Citibank's expected motion for summary judgment
would have to be briefed, argued and overcome, a pretrial
order would have to be prepared, proposed jury instructions
would have to be submitted and motions in limine would
have to be filed and argued.
Even if Plaintiffs overcame the significant risks of receiving
nothing at trial, any judgment likely would be appealed. See
Maley, 186 F.Supp.2d at 362 (“Summary judgment motions
were possible, extensive trial preparation was inevitable,
and post-judgment appeals were highly likely. All of the
foregoing would have extended the case and delayed the
ability of the class to recover for years.”).
Settlement at this juncture results in a substantial and tangible present recovery, without the attendant risk of appeal
and delay of trial and post-trial proceedings.
The “ability of the defendant to pay,” a consideration courts
sometimes use to justify a relatively small settlement with a
defendant with limited resources, is not a factor that played
any role in the negotiation of the Settlement with Citibank.
Plaintiffs have alleged that Citibank breached its fiduciary
duty by failing to inform Class Members concerning impending losses from asbestos and pollution liabilities. Even
assuming that Citibank had such advance knowledge, which
it has denied, and further assuming that Citibank, as trustee
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of the LATF, had some duty to advise each Name on the
prudence of the syndicates he or she joined, or the wisdom
of every underwriting decision made by such syndicates, individual questions concerning whether particular Class
Members knew or should have known about these risks
from other sources, and thus knowingly accepted those underwriting risks, would need to be determined. See Lloyd's
II, 1998 WL 50211, at *14.
*23 In the meantime, Lloyd's could be expected to attempt
to attach any judgment rendered by this Court before it
could reach the hands of the Class. All the while, the time
and expense of Plaintiffs' counsel would steadily increase,
risking a further diminution of the Class' ultimate recovery.
Maley, 186 F.Supp.2d at 362 (“The expenses of continued
litigation would further burden any recovery obtained for
the class, that is assuming Plaintiffs recovered more than the
settlement now before the Court, if they were to recover at
all.”).
The complexity, expense and likely duration of further litigation strongly support approval of the proposed settlement.
See id. (“Settlement at this juncture results in a substantial
and tangible present recovery, without the attendant risk and
delay of trial. These factors weigh in favor of the proposed
Settlement.”); Klein v. PDG Remediation, Inc., No. 95 Civ.
4954, 1999 WL 38179, at *2 (S.D.N.Y. Jan. 28, 1999)
(complexity, expense and likely duration of litigation
favored settlement that “offer[ed] Class Members the benefit of immediate recovery as opposed to an uncertain award
several years from now”).
Under the second Grinnell factor, courts examine any objections to determine whether the absence of substantial opposition to the settlement supports its fairness and adequacy.
See In re Sumitomo Copper Litig., 189 F.R.D. at 281
(“absence of substantial objections ... strongly favors approval of the proposed settlements”); Maywalt v. Parker &
Parsley Petroleum Co., 864 F.Supp. 1422, 1429-30
(S.D.N.Y.1994) (objections should be examined to shed
light on the assessment of the overall adequacy of the settlement), aff'd, 67 F.3d 1072 (2d Cir.1995). In addition, “it is
well established that a settlement can be fair notwithstanding a large number of objectors.” Grant v.. Bethlehem Steel
Corp., 823 F.2d 20, 23 (2d Cir.1987) (collecting cases). In-
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deed, “even ‘majority opposition to a settlement cannot
serve as an automatic bar to a settlement that a district
judge, after weighing all the strengths and weaknesses of a
case and the risks of litigation, determines to be manifestly
reasonable.” ’ County of Suffolk v. Long Island Lighting
Co., 907 F.2d 1295, 1325 (2d Cir.1990) (quoting TBK Partners, 675 F.2d at 462 (2d Cir.1982)); see also In re Nasdaq,
187 F.R.D. at 479 (“Although each objection must be evaluated on its merits, the primary concern ... is to compare the
terms of the proposal with the likely rewards of litigation.”).
In this case, nowhere near a majority of Class Members
have objected to the proposed settlement. To the contrary,
objections have been filed by a relatively modest minority
of the Class. In its preliminary order, the Court required all
objections to the settlement to be filed with the Court and
served on the parties no later than August 12, 2002. Out of
the approximately 1,350 Class Members, only 239-or less
than 18 percent-have submitted objections. This relatively
low number of objections itself supports approval of the settlement. See, e.g., In re Nasdaq, 187 F.R.D. at 479 (citing
Stoetzner v. U.S. Steel Corp., 897 F.2d 115, 118-19 (3d
Cir.1990) (fact that only 10% of class objected “strongly favors settlement”) and Boyd v. Bechtel Corp., 485 F.Supp.
610, 624 (N.D.Cal.1979) (fact that only 16% of class objected deemed “persuasive” of settlement's adequacy)); see
also Grant, 823 F.2d at 24 (settlement approved despite opposition by 36% of the class because there is “no reason
why a settlement cannot be considered fair despite opposition ... [of] significantly less than half of the class”).
*24 Also, of the 53 Names who originally requested exclusion from the Class in 1998 and who are still eligible for
Class membership, 18 of them, or 34 percent, have timely
submitted requests to rejoin the Class and participate in the
Settlement pursuant to the opt-in opportunity provided under the proposed settlement. Of these 18, two also submitted
objections to certain features of the proposed settlement.
And notably, 88 individuals who had never requested exclusion from the Class-and who therefore did not need to submit opt-in requests expressing their decision to participate in
the Settlement-submitted such requests anyway. These facts
further demonstrate the Class' support for approval of the
Settlement. See In re Corrugated Container Antitrust Litig.,
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MDL No. 310, 1981 WL 2093, at *14-15 (S.D. Tex. June
22, 1981) (small percentage of objectors and significant
number of opt-outs who opted back in after receipt of settlement notice supported approval of settlement), aff'd, 659
F.2d 1322 (5th Cir.1981).
Although some of the objections filed in this case have been
vigorously asserted, this Court has a fiduciary duty to protect all Class Members-including the silent majority who
have not voiced any objections to the Settlement. See Grant,
823 F.2d at 23 (“[T]he mere fact that the only class members expressing opinions regarding the settlement were a vocal minority opposing it does not alter the district court's
discretion in approving the settlement or its duty to protect
the interests of the silent class majority ...”). Further, where
the objections that are voiced are based on improper assumptions or otherwise flawed arguments, such lack of
credible opposition counsels in favor of approving the settlement. See In re Nasdaq, 187 F.R.D. at 479 (“an objection
based on an assertion or argument not readily supportable at
trial should not be permitted to bar settlement”).
Based upon the consideration of the objections, the Grinnell
factors, and the Stipulation, the proposed settlement is fair
and adequate.
The Attorneys' Fees Are Approved
Courts have long recognized that where, as here, a class
plaintiff successfully recovers a fund, the costs of litigation
should be spread among the fund's beneficiaries. Under this
“equitable” or “common fund” doctrine established more
than a century ago in Trustees v. Greenough, 105 U.S. 527
(1882), attorneys who create a common fund to be shared by
a class are entitled to an award of fees and expenses from
that fund as compensation for their work. See Boeing Co. v.
Van Gemert, 444 U.S. 472, 478 (1980); Mills v. Elec. AutoLite Co., 396 U.S. 375 (1970).
In Lindy Bros. Builders, Inc. v. Am. Radiator & Standard
Sanitary Corp., 487 F.2d 161 (3d Cir.1973) (Lindy I ), aff'd
in part, vacated in part, 540 F.2d 102 (3d Cir.1976) (en
banc ) (Lindy II ), the Court of Appeals for the Third Circuit
applied the so-called “lodestar” analysis to a common fund
case. In applying that analysis, a court first calculates a
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lodestar by multiplying the number of hours expended by
plaintiffs' counsel in litigating the case by their reasonable
hourly rates. That result is then adjusted by a “multiplier” to
reflect such factors as the results obtained, the risks involved, the contingent nature of the fee, quality of the work
performed, and public policy considerations. The lodestar
approach was adopted by the Second Circuit shortly after
the Lindy II decision. Grinnell, 495 F.2d at 471.
*25 Chief Judge Aldisert of the United States Court of Appeals for the Third Circuit, the author of Lindy II, convened
a task force of prominent judges and practitioners to reconsider the lodestar method because “a number of difficulties
[had] been encountered.” Court Awarded Attorney Fees, Report of the Third Cir. Task Force, (Arthur F. Miller, Reporter), reprinted in 108 F.R.D. 237 (3d Cir.1985) (the “Task
Force Report”). The Task Force Report identified at least
nine perceived deficiencies of the lodestar approach. Consequently, the Task Force concluded that that approach need
not be followed in common fund cases and that fee awards
in common fund cases should be based on a percentage of
recovery. Id. at 254-59.
Indeed, many courts have held that the percentage approach
is a permissible method for determining attorneys' fees in
common fund cases. See, e.g., Blum v. Stenson, 465 U.S.
886, 900 n. 16 (1984). In recent years, many Circuit courts
have approved the percentage-of the fund method. See, e.g.
In re Thirteen Appeals Arising out of the San Juan DuPont
Plaza Hotel Fire Litig., 56 F.3d 295, 307 (1st Cir.1995); In
re GMC, 55 F.3d at 821-22; Rawlings v. Prudential-Bache
Props., Inc., 9 F.3d 513, 515-17 (6th Cir.1993); Gottlieb v.
Barry, 43 F.3d 474, 487 (10th Cir.1994); Camden I Condo
Ass'n v. Dunkle, 946 F.2d 768, 774 (11th Cir.1991); Swedish
Hosp. Corp. v. Shalala, 1 F.3d 1261, 1271 (D.C.Cir.1993).
Although the law in this Circuit has not been uniform, and
both the lodestar and percentage of the fund methods are
available to the district courts within the Second Circuit, the
Second Circuit has held that it is within the discretion of the
district court to determine whether to apply a percentage of
the recovery or a lodestar analysis. Goldberger v. Integrated
Res., Inc., 209 F.3d 43, 50 (2d Cir.2000). This Court has
previously found that the percentage approach is appropriate
in a class action common fund context. In re Nasdaq, 187
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F.R.D. at 484 (“there is strong support for the percentage
approach from district courts in this Circuit”). See also In re
American Bank Note, 127 F.Supp.2d at 431 (“the trend of
the district courts in this Circuit is to use the percentage of
the fund approach.”); In re Sumitomo, 74 F.Supp.2d at 397
(“Courts increasingly have come to recognize the shortcoming of the lodestar/multiplier method as a universal rule for
compensation.”); Chatelain v. Prudential-Bache Sec., Inc.,
805 F.Supp. 209, 215 (S.D.N.Y.1992) (“This Court declines
to apply the lodestar method, and instead favors the use of
the straight percentage of recovery method”); In re RJR
Nabisco, Inc. Sec. Litig., No. 88 Civ. 7905, 1992 U.S. Dist.
LEXIS 12702, at *18 (S.D.N.Y. Aug. 24, 1992); In re Gulf
Oil, 142 F.R.D. at 596-97.
The percentage method directly aligns the interests of the
class and its counsel and provides a powerful incentive for
the efficient prosecution and early resolution of litigation,
which clearly benefits both litigants and the judicial system.
The percentage approach is also the most efficient means of
rewarding the work of class action attorneys, and avoids the
wasteful and burdensome process-to both counsel and the
courts-of preparing and evaluating fee petitions, which the
Third Circuit Task Force described as “cumbersome, enervating, and often surrealistic.” Task Force Report, 108
F.R.D. at 258. See also In re Union Carbide Corp. Consumer Prods. Bus. Sec. Litig., 724 F.Supp. 160, 170
(S.D.N.Y.1989); In re “Agent Orange”, 611 F.Supp. at
1306 (criticizing lodestar approach as one that “tends to encourage excess discovery, delays and late settlements, while
it discourages rapid, efficient and cheaper resolution of litigation”), aff'd in part, rev'd in part, 818 F.2d 226 (2d
Cir.1987).
*26 Further, the percentage approach most closely approximates the manner in which private litigants compensate
their attorneys in the marketplace contingency fee model:
[A] percentage-of-the-fund approach more accurately reflects the economics of litigation practice. The district court
in Howes v. Atkins, 668 F.Supp. 1021 (E.D.Ky.1987), noted
that “plaintiffs' litigation practice, given the uncertainties
and hazards of litigation, must necessarily be result-oriented. It matters little to the class how much the attorney
spends in time or money to reach a successful result.” Id. at
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1025.
Swedish Hosp., 1 F.3d at 1269. See also In re Sumitomo, 74
F.Supp.2d at 397 (nothing that the percentage approach is
“uniquely the formula that mimics the compensation system
actually used by individual clients to compensate their attorneys.”); In re RJR Nabisco, 1992 U.S. Dist. LEXIS 12702,
at *18-19.
The requested amount of attorneys' fees, which includes expenses, approximately $4,350,000 in cash from the cash settlement fund, plus $1,300,000 in credit notes, representing
approximately 28% of the total settlement consideration, is
consistent with awards made in similar cases. In this district
alone, there are scores of common fund cases where fees
alone (i.e., where expenses are awarded in addition to the
fee percentage) were awarded in the range of 33-1/3% of the
settlement fund). See, e.g., Maley, 186 F.Supp.2d at 370
(awarding 1/3 of settlement fund); Newman v. Caribiner
Int'l Inc., No. 99 Civ. 2271 (S.D.N.Y. Oct. 19, 2001)
(awarding 33 1/3% of an all cash $15 million settlement);
Lemmer v. Golden Books Family Entm't Inc., No. 98 Civ.
5748 (S.D.N.Y. Oct. 12, 1999) (awarding 1/3 of settlement
fund); Maywalt v. Parker & Parsley Petroleum Co., 963
F.Supp. 310, 313 (S.D.N.Y.1997), aff'd sub nom.; Olick v.
Parker & Parsley Petroleum Co., 145 F.3d 513 (2d
Cir.1998); Moelis v. Hyperion Capital Mgmt. Inc., No. 94
Civ. 3328 (S.D.N.Y. Oct. 16, 1997) (awarding 1/3 of settlement fund); In re JWP, Inc. Sec. Litig., No. 92 Civ. 5815
(S.D.N.Y. Jan. 24, 1997) (awarding 1/3 of settlement fund);
In re In-Store Adver. Sec. Litig., No. 90-CIV 5594
(S.D.N.Y. Dec. 18, 1996 (33 1/3%); In re SLM Int'l, Inc.
Sec. Litig., No. 94 Civ. 3327 (S.D.N.Y. July 23, 1996 (33
1/3%); In re Columbia Sec. Litig., No. 89 Civ. 6821
(S.D.N.Y. Feb. 15, 1995) (awarding fees of $8,333,333 or
one-third of the settlement fund); In re Wedtech Sec. Litig.,
No. M21-46, MDL 735 (S.D.N.Y. July 30, 1992) (granting
fee award of $17,650,000.00, or one-third of the settlement
fund); In re Allstar Inns Sec. Litig., No. Civ. A. 88CIV
9282, 1991 WL 352491 (S.D.N.Y. Nov. 20, 1991) (35%);
Baron v. Commercial & Indus. Bank of Memphis, No. 75
Civ. 1274, 1979 U.S. Dist. LEXIS 9380, at *18 (S.D.N.Y.
Oct. 3, 1979 (awarding 36% of $900,000 settlement).
The Second Circuit recently addressed the issue of fee
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awards in class action litigation where a common fund has
been created. In Goldberger, 209 F.3d at 44-45, the Second
Circuit authorized the award of attorneys' fees to plaintiffs'
counsel in a class action on either the percentage or lodestar
approach, and affirmed a district court's discretion to award
fees to plaintiffs' counsel on the lodestar method which
award amounted to less than 4% (or about $2.1 million in
fees) of the total recovery of four separate settlements aggregating over $54 million. However, in Goldberger, the
district court had found, at the outset that the case was almost certain to produce a large recovery from the defendants. Id. at 54-55. This conclusion was based upon the district court's findings that, among other things, counsel had
benefitted from the work done by the federal authorities during both criminal and civil actions brought against certain of
the defendants, the claims involved no novel issues of law
and the case was generally without risk. The Second Circuit
agreed with the lower court's assessment that the case was a
low risk case. Id. at 53-55.
*27 The facts of this particular litigation, therefore, make it
closer to Maley than Goldberger. Maley, 186 F.Supp.2d at
371-74; see also Steiner v. Williams, No. 99 Civ. 10186,
2001 U.S. Dist. LEXIS 7097, at *18-19 (S.D.N.Y. May 31,
2001) (awarding 30% because plaintiffs' argument was
“novel and risky” and because “counsel took a tremendous
risk that, in the end, nothing would be recovered.”).
The requested fee award is also reasonable based on a crosscheck of the percentage award against counsel's lodestar.
Plaintiffs' counsel collectively spent in excess of 8,030
hours in performance of their services on behalf of the class.
The cumulative lodestar at current hourly rates for the services performed by all Plaintiffs' firms is $2,614,830.75.
The fee requested here represents a multiplier of just 2.09
FN8 to the cumulative lodestar of all plaintiffs' firms. Under
the lodestar method, a multiplier is typically applied to the
lodestar in recognition of the contingency risk as well as
other factors. Steiner, 2001 U.S. Dist. LEXIS 7097, at *19
(noting that the risk of success has been identified as the
foremost factor in determining whether to award a fee enhancement); Weseley v. Spear, Leeds & Kellogg, 711
F.Supp. 713, 716 (E.D.N.Y.1989) (“The most significant
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factor in the calculation of an upward adjustment is the risk
of the litigation.”).
FN8. The 2.09 multiplier is calculated using the
face value of the requested credit noted
($1,300,000) and the requested cash ($4,350,000)
less the litigation expenses ($193,665.77), for a
total fee of $5,456,334.30, divided by the lodestar
amount $2,614,830.75.
This Court approved a multiplier of approximately 3.97 in
In re Nasdaq, 187 F.R.D. at 489, noting the Honorable Leonard B. Sand's observation that “[i]n recent years multipliers of between 3 and 4.5 have become common.” Rabin v.
Concord Assets Group, Inc., [1991-92 Transfer Binder] Fed.
Sec. L. Rep. (CCH) p. 96,471 (S.D.N.Y.1991) (applying a
4.4 multiplier), quoting O'Brien v. National Property Analysts, 88 Civ. 4153, TR P. 72 (S.D.N.Y. July 27, 1989); see,
e.g., Roberts v. Texaco, Inc., 979 F.Supp. 185, 198
(S.D.N.Y.1997) (5.5 multiplier); In re RJR Nabisco, 1992
U.S. Dist. LEXIS 12702, at *15-16 (6 multiplier). Much
higher multipliers have been awarded as well. See, e.g.,
Weiss v. Mercedes-Benz of N.Am., Inc., 899 F.Supp. 1297,
1304 (D.N.J.1995) (awarding fee that resulted in a multiplier of 9.3 times hourly rate), aff'd, 66 F.3d 314 (3d Cir.1995);
Glendora Cmty. Redevelopment Agency v. Demeter, 202
Cal.Rptr. 389, 398-99 (App.2d Dist.1984) (12 times lodestar). See also Cosgrove v. Sullivan, 759 F.Supp. 166-67 n.
1 (S.D.N.Y.1991) (multiplier of 8.74 based on $1 million
fee against lodestar of $114,398).
Here, the resulting multiplier of 2.09 is at the lower end of
the range of multipliers awarded by courts within the
Second Circuit. See Maley, 186 F.Supp.2d at 368-69
(finding a multiplier of 4.65 to be within the range in this
Circuit).
The courts of this Circuit, including this district, have expressly recognized that the contingent nature of counsel's
fee, with the built-in risk of litigation, is a highly relevant
factor in determining the fee to be awarded. As the Grinnell
court stated:
*28 No one expects a lawyer whose compensation is contingent upon his success to charge, when successful, as little as
he would charge a client who in advance had agreed to pay
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for his services, regardless of success. Nor, particularly in
complicated cases producing large recoveries, is it just to
make a fee depend solely on the reasonable amount of time
expended.
495 F.2d at 470-71 (citing Cherner v. Transitron Elec.
Corp., 221 F.Supp. 55, 61 (D.Mass.1963)). See also Steiner,
2001 U.S. Dist. LEXIS 7097, at *19; In re “Agent Orange”,
818 F.2d at 236; In re Union Carbide, 724 F.Supp. at 164
(“[C]ontingent fee risk is the single most important factor in
awarding a multiplier”); In re Warner, 618 F.Supp. at 747
(“Numerous cases have recognized that the attorneys' contingent fee risk is an important factor in determining the fee
award.”).
Taking into account the significant complexity of the issues,
the magnitude of the action, and the risks of this litigation
and contingent nature of the fee, the amount sought by
Plaintiffs' counsel is certainly reasonable.
The result achieved and the quality of the services provided
are also important factors to be considered in determining
the amount of reasonable attorneys' fees under a lodestar/
multiplier analysis. See, e.g., Hensley v. Eckerhart, 461 U.S.
424, 436 (1983) (“[M]ost critical factor is the degree of success obtained”); Behrens v. Wometco Enters. Inc., 118
F.R.D. 534, 547-48 (S.D.Fla.1988) (“The quality of work
performed in a case that settles before trial is best measured
by the benefit obtained”), aff'd, 899 F.2d 21 (11th Cir.1990);
In re Warner, 618 F.Supp. at 748-49. Plaintiffs' counsel include some of the best known and highly regarded firms in
class action litigation.
Plaintiffs' counsel were faced with formidable opposition in
this action. Citibank was represented by two of the country's
leading law firms. That Plaintiffs' counsel were able to obtain a substantial settlement of the action from Citibank is
additional confirmation of the quality of their representation
in this matter, and is another important factor for the Court
to consider in determining the reasonableness of Plaintiffs'
fee request. See, e.g., In re Warner, 618 F.Supp. at 749; In
re Computron Software, Inc., 6 F.Supp.2d 313, 323
(D.N.J.1998).
A review of the percentages and the multipliers awarded in

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 2002 WL 31663577 (S.D.N.Y.)
(Cite as: Not Reported in F.Supp.2d)

other similar class action litigations, the complexity, magnitude and risks of this litigation, and the contingent nature
of the fee, the result achieved for the Class given the status
of the action, the quality of the representation by Plaintiffs'
counsel, as well as public policy, establish that the fee request of approximately 28% of the settlement fund is fair
and reasonable and should be awarded by the Court.
It is so ordered.
S.D.N.Y.,2002.
In re Lloyd's American Trust Fund Litigation
Not Reported in F.Supp.2d, 2002 WL 31663577 (S.D.N.Y.)
Briefs and Other Related Documents (Back to top)
• 1:96cv01262 (Docket) (Feb. 21, 1996)
END OF DOCUMENT
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United States District Court, E.D. New York.
In re MEDICAL X-RAY FILM ANTITRUST
LITIGATION
No. CV-93-5904.
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continued to December 31, 1993. In response to a
request by plaintiffs, on March 11, 1994, a pre-trial
order was issued to require defendants to preserve
documents. A second pre-trial order was issued on
September 6, 1994, consolidating these related cases
for pretrial purposes and established the organization
of plaintiffs' counsel.

Aug. 7, 1998.

MEMORANDUM AND ORDER
SIFTON, Chief J.
*1 In these consolidated antitrust actions, plaintiffs
allege that defendants Eastman Kodak Co., E.I.
DuPont De Numours & Co., Miles, Inc. (a/k/a Agfa),
and Fuji Medical Systems, U.S.A., Inc. have fixed
the prices of medical x-ray and imaging during the
years of 1989 to 1993. On December 10, 1997, I
certified this case as a class action and gave
preliminary approval for settlements with Fuji,
DuPont, and Agfa. On March 9, 1998, I gave
preliminary approval for a settlement with Kodak.
Pursuant to these orders, notice of the proposed
settlements was sent to the class and was also
published in the Wall Street Journal. Plaintiffs have
now moved for final approval of the settlements.
Plaintiffs have also moved for an award of attorneys
fees, reimbursement of expenses, and incentive
payments to the class representatives. For the reasons
stated below, the proposed settlement is approved,
counsels' application for fees and expenses is
approved, and a special award to the named plaintiffs
is approved.

BACKGROUND
The following facts are taken from the prior decisions
in this case and plaintiffs' and plaintiffs' counsels'
submissions in support of these motions.

History of the Litigation
On December 29-30, 1993, three class action
complaints were filed, alleging that defendants
combined and conspired, in violation of Section 1 of
the Sherman Act, 15 U.S.C. § 1, to fix, raise,
maintain, and stabilize the prices of medical x-ray
film in the United States. The complaints alleged that
these violations commenced as early as 1988 and

On February 23, 1994, defendants moved to dismiss
the complaints on the grounds that they lacked
specificity and failed to state a claim, pursuant to
Rules 8, 9(b), and 12(b)(6). At a hearing, this court
declined to dismiss the complaints but directed the
plaintiffs to file amended complaints and directed the
parties to depose the four pre-complaint witnesses.
On April 11, 1994, plaintiffs filed amended
complaints. Discovery ensued.
On June 14 1994, defendants filed a renewed motion
to dismiss. On June 22, 1994, plaintiffs filed their
opposition to defendants' motion. Defendants
subsequently filed an application for a protective
order, and plaintiffs moved to compel defendants to
respond to outstanding discovery requests. At a
hearing on July 27, 1994, this court limited plaintiffs'
discovery to depositions of certain supervisors and
the production of documents authored or received by
these supervisors. Further discovery disputes ensued
and were referred to Magistrate Judge John Caden to
resolve. On October 24, 1994, Magistrate Caden
ruled that discovery was limited to the discovery
directed by this court on July 27, 1994, and that only
limited discovery could proceed. Plaintiffs' counsel
thereafter took eight depositions.
*2 On March 3, 1995, defendants filed a second
renewed motion to dismiss, but the issue was not
briefed until February 8, 1996. At oral argument on
February 8, 1996, I determined to treat defendants'
March 3, 1995 motion as a motion for summary
judgment and set a further briefing schedule for the
parties. By memorandum and order dated September
27, 1996, defendants' second renewed motion to
dismiss was denied.
On November 4, and 14, 1996, defendants served
responses and objections to plaintiffs' first set of
interrogatories and request for production of
documents. Further discovery and discovery related
disputes ensued throughout the remainder of 1996
and throughout 1997, including document production
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Plaintiffs' counsel proceeded to review, analyze, and
code the document production received from
defendants, involving over seven million pages of
documents. In addition, plaintiffs' counsel arranged
for analysis of defendants' transaction tapes and the
discounted and undiscounted prices to distributors
and end-users of medical x-ray film.
On September 30, 1997, plaintiffs filed a motion for
certification of the class. During September and
October 1997, settlement negotiations were
proceeding, concluding in proposed settlements with
defendants Fuji, Agfa, and DuPont, totaling
$21,360,000. By memorandum and order dated
December 10, 1997, I certified nationwide litigation
and settlement classes and preliminarily approved the
settlements with Fuji, Agfa, and DuPont and the
forms of mail and publication notice.
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adequate and to approve plaintiffs' counsel's
application for fees, etc. Finally, the notices stated
that any objections to the settlement and/or the
applications for attorneys fees, expenses and
payments to class representatives were to be filed by
May 26, 1998.
*3 No objections to the proposed settlements or
plaintiffs' counsel's application for fees, expenses,
and incentive payments were received, and only two
class members have opted out of the proposed
settlement. The proposed settlements total
$39,360,000 and have, since their deposit in late 1997
and early 1998, earned $700,000 in interest for the
class.

DISCUSSION
The Proposed Settlements

The remaining non-settling defendant Kodak filed a
motion to dismiss and compel arbitration of the
claims of certain of its distributors on February 2,
1998. During January and February 1998, plaintiffs
and Kodak engaged in settlement negotiations,
concluding in an agreement to settle the claims
against Kodak for $18,000,000 on February 12, 1998.
On March 5, 1998, plaintiffs moved for preliminary
approval of the Kodak settlement and for a revised
order approving revised mail and publication notices
covering the additional settlement with Kodak. On
March 9, 1998, I issued the revised order, setting
June 25, 1998, as the date for a hearing on final
approval of the settlements and application of
plaintiffs' counsel for an award of attorneys fees and
expenses and incentive payments to representative
plaintiffs. In addition, I granted preliminary approval
of the Kodak settlement. Pursuant to the March 9,
1998 order, mail notice was mailed on March 19,
1998, to members of the class, and publication notice
was published on March 26, 1998, in the national
edition of the Wall Street Journal.
The class notices provided a short summary of the
litigation and the settlements, as well as a definition
of the class. The notices informed class members of
their right to opt out of the class and the procedures
for doing so. The notices also stated that plaintiffs'
counsel would be seeking fees, not to exceed onethird of the settlement fund, reimbursement of
expenses, and incentive payments for the class
representatives. The notices informed the class
members that a hearing would be held on June 25,
1998, for the purpose of determining whether the
proposed settlements are fair, reasonable, and

Pursuant to Rule 23(e) of the Federal Rules of Civil
Procedure, a class action cannot be settled without
the approval of the court. Nonetheless, “[t]he law
favors settlements of class actions no less than of
other cases.” In re Gulf Oil/Cities Service Tender
Offer
Litigation,
142
F.R.D.
588,
590
(S.D.N.Y.1992) (citing Weinberger v. Kendrick, 698
F.2d 61, 73 (2d Cir.1982)). “The central question
raised by [a] proposed settlement of a class action is
whether the compromise is fair, reasonable, and
adequate.”
Weinberger, 698 F.2d at 73. In
determining whether a proposed settlement meets this
standard, the court's role is to “compare the terms of
the compromise with the likely rewards of litigation.”
In re Warner Communications Securities Litigation,
618 F.Supp. 735, 741 (S.D.N.Y.1985) (citations
omitted). Courts in this circuit have evaluated
proposed settlements using nine non-exhaustive
factors, cited with approval in City of Detroit v.
Grinnell Corp., 495 F.2d 448 (2d Cir.1974):
1) the complexity, expense and likely duration of the
litigation; 2) the reaction of the class to the
settlement; 3) the stage of the proceedings and the
amount of discovery completed; 4) the risks of
establishing liability; 5) the risks of establishing
damages; 6) the risks of maintaining the class action
through the trial; 7) the ability of the defendants to
withstand a greater judgment; 8) the range of
reasonableness of the settlement fund in light of the
best possible recovery; and 9) the range of
reasonableness of the settlement fund to a possible
recovery in light of all attendant risks of litigation.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 1998 WL 661515 (E.D.N.Y.), 1998-2 Trade Cases P 72,305
(Cite as: Not Reported in F.Supp.2d)

Id. at 463 (internal citations omitted); see also In re
Gulf Oil, 142 F.R.D. at 590 (applying Grinnell
factors); In re Warner Communications, 618 F.Supp.
at 740-741 (same). The court must also examine the
negotiating process that gave rise to the settlement to
determine if it was achieved through arms-length
negotiations by counsel with the experience and
ability to effectively represent the class' interests. See
id. at 741.
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had survived a motion to dismiss as well as a motion
for summary judgment. In addition, plaintiffs'
counsel conducted depositions of 36 present and
former employees of defendants and third parties,
inspected over seven million pages of documents,
retained economists and computer experts to assist in
trial preparation, and analyzed issues respecting
liability and damages. Accordingly, it appears that
plaintiffs' counsel had more than adequate
information at their disposal to assess the strengths
and weaknesses of their case prior to reaching
settlement.

1) The Complexity, Expense, and Likely Duration of
Litigation
4) & 5) Risks of Establishing Liability & Damages
This five-year old action, involving antitrust claims
against an oligopolistic industry, is legally and
factually complex. While there has been extensive
discovery, continued litigation would require
significant amounts of time on the part of the
litigants, with accompanying expense. Plaintiffs
estimate that a trial, if held, would require at least a
month, “with its attendant pretrial order, laborious
winnowing of proof before trial, and post-trial
skirmishing.” In re Gulf Oil, 142 F.R.D. at 591.
Accordingly, the complexity of this case as well as
the probable duration and expense of further
litigation favor approval of the proposed settlement.

2) Reaction of the Class to the Settlement
*4 The reaction of the class to the settlement has
been positive. No objections to the proposed
settlement have been received, and plaintiffs' counsel
state that they have received calls from class
members praising the results. Only two members of
the class have chosen to opt out.

3) Stage of the Proceedings
The stage of the proceedings and the amount of
discovery completed are important facts to consider
in order to ensure that plaintiffs have had access to
material to evaluate their case and assess the
adequacy of any settlement proposal. See In re
PaineWebber Limited Partnerships Litigation, 171
F.R.D. 104, 126 (S.D.N.Y.1997); Chatelain v.
Prudential-Bache Sec., Inc., 805 F.Supp. 209, 213214 (S.D.N.Y.1992).
In the case at hand, substantial discovery has taken
place, and settlement was not reached until plaintiffs

In assessing the adequacy of a settlement, a court
must balance the benefits of a certain and immediate
recovery against the inherent risks of litigation. See
In re PaineWebber, 171 F.R.D. at 126. Here, if the
case were to proceed to trial, plaintiffs would have
the burden of proving that defendants conspired to fix
prices. While plaintiffs contend that the burden could
be met, meeting that burden would not be without
difficulty. There has been no governmental
proceeding to provide evidence or verdicts to ease the
burden of proof. In addition, plaintiffs' counsel states
that there was no “smoking gun” and that the bulk of
their case would rely on circumstantial evidence and
testimony from expert witnesses and hostile
witnesses. Defendants have vigorously contested any
conspiracy and have argued that any similarity
between their prices is the normal results of an
oligopolistic market. Defendants would most likely
continue to assert these positions if this case were to
proceed to trial, using expert testimony to suggest
that the market for x-ray film made any such
conspiracy unlikely if not impossible. Defendants
would also argue that information on pricing was
sought for competitive purposes and not to fix prices.
As a result, the trial might well result in a “battle of
the experts,” and there can be “no guarantee of what
the jury will conclude.” In re PaineWebber, 171
F.R.D. 128. In light of the potential risks specific to
this action as well as those inherent in any litigation,
the class would face substantial risks of establishing
liability should this litigation go to trial.
*5 In addition, in order to prevail, plaintiffs must
prove not only the existence of a conspiracy to fix
prices but that the conspiracy damaged class
members. The complexities of proving and
calculating damages “increase geometrically” in class
actions. Chatelain, 805 F.Supp. at 214 (citation
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omitted). In this case, proving damages is
complicated by the marketing tactics employed by
defendants, which involved rebates to defendants'
distributors that varied depending upon the type and
size of the end-user. While defendants' list prices
increased each year during the alleged conspiracy,
defendants could argue that the net prices, subtracting
all rebates and other discounts, did not rise. Plaintiffs
would have argued vigorously against such a
conclusion, but damages are a matter for the jury to
decide and “whose determinations can never be
predicted with certainty.” In re PaineWebber, 171
F.R.D. at 129.
Accordingly, the risks of establishing liability and
damages weigh in favor of approving the proposed
settlement.
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experts' calculations. The proposed settlement of
$39,360,000 is approximately 17% of the estimated
“best possible” recovery.
The determination of whether a proposed settlement
is reasonable “is not susceptible of a mathematical
equation yielding a particularized sum.” In re
Michael Milken Sec. Litig., 150 F.R.D. 57, 66
(S.D.N.Y.1993) (citation omitted). In addition, the
adequacy of the amount offered must be judged “not
in comparison with the best possible recovery in the
best of all possible worlds, but rather in light of the
strengths and weaknesses of the plaintiff [s'] case.” In
re Agent Orange Prod. Liab. Litig., 597 F.Supp. 740,
762 (E.D.N.Y.1984). “The fact that a proposed
settlement may only amount to a fraction of the
potential recovery does not, in and of itself, mean that
the proposed settlement is grossly inadequate and
should be disapproved.” Grinnell, 495 F.2d at 455.

6) Risks of Maintaining the Class Through Trial
This class was certified in December 1997. This
certification has not been directly challenged.
Nevertheless, prior to reaching a settlement
agreement, defendant Kodak had made a motion to
dismiss and compel arbitration of the claims of
certain class members. This motion was withdrawn
upon settlement, but it did create a risk to the class
and to the potential recovery of the class. In any
event, in the absence of settlement, there is no
guarantee that defendants will not challenge the
maintenance of the class as certified.

7) Ability of Defendants to Withstand Greater
Judgment
No argument or evidence has been submitted to the
Court regarding this factor. Accordingly, it neither
supports nor defeats the proposed settlement.

8) & 9) Range of Reasonableness of Settlement Fund
in Light of Best Possible Recovery and in Light of
Attendant Risks of Litigation
“Fundamental to analyzing a settlement's fairness is
‘the need to compare the terms of the compromise
with the likely rewards of litigation.” ’ In re
PaineWebber, 171 F.R.D. at 129 (quoting
Weinberger, 698 F.2d at 73). In their affidavit in
support of this motion, plaintiffs' counsel aver that
the best possible recovery, assuming a jury would
find liability and all damages questions in favor of
plaintiff, is roughly $232 million, based on their

*6 This court has previously approved settlements
that represent a far smaller percentage of the best
possible recovery than that proposed here. See, e.g.,
Cagan v. Anchor Savings Bank FSB, [1990 Transfer
binder] Fed. Sec. L. Rep. (CCH) ¶
95,324
(E.D.N.Y.1990) (approving settlement for $2.3
million out of best possible recovery of $121-less
than 2%); In re Crazy Eddie Sec. Litig., 824 F.Supp.
320 (E.D.N.Y.1993) (approving settlement of 6.411% of potential recovery).
Accordingly, I find that the amount of the settlement
here, $39,360,000, is substantial and, in light of the
risks of litigation discussed above, within the range
of reasonableness.

10) Arms-Length Negotiations
Review of the proceedings in this case makes evident
that this settlement was reached through arms-length
negotiations by experienced counsel on both sides of
the case. The process resulted in a fair settlement, and
“[i]t is not for this Court to substitute its judgment as
to a proper settlement for that of such competent
counsel in view of the fairness of the settlement to
the class members.” In re Warner Communications,
618 F.Supp. at 746.
In sum, under the circumstances of this case, I find
that the settlement proposal is fair and merits
approval.

Approval of Attorneys Fees and Expenses and
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Incentive Payments to Class Representatives
Plaintiffs' class counsel move for an order awarding
attorneys fees for services rendered and for
reimbursement of expenses as well as incentive
payments for the three class representatives.
Plaintiffs' counsel seek $13,120,000, or one-third of
the settlement fund, and reimbursement of
$1,144,413.70 for expenses. In addition, plaintiffs'
counsel seek incentive payments of $3,000 for each
of the three class representatives, totaling $9,000.
The sum of these fees, expenses, and payments are to
be taken from the settlement fund.
The class notice, mailed on March 19, 1998,
specified that attorneys fees and reimbursement of
expenses would be sought. The notice specified that
the fees sought would not exceed one-third of the
settlement fund. The notice also stated that plaintiffs'
counsel would seek a payment to the class
representatives for their services for the class.
Finally, the notice specified that the sum of the
above, if approved by the court, would be paid from
the settlement fund. No objections to the request for
fees or payments have been received.FN1
In evaluating the propriety of applications for
attorneys fees and expenses, courts in the Second
Circuit and elsewhere have followed two approaches:
lodestar analysis and a percentage-of-recovery
analysis. Compare In re Warner Communications,
618 F.Supp. at 746-750 with In re Gulf Oil, 142
F.R.D. at 596-97. As noted in In re Crazy Eddie
Securities Litigation, 824 F.Supp. at 325-26, while
the Second Circuit rejected the percentage of
recovery method in Grinnell, 495 F.2d at 471, in
1974, this approach gained favor in the late 1980's.FN2
This favoring of the percentage of recovery method
was crystalized by the adoption in December 1991 of
the Eastern District of New York “Civil Justice
Expense and Delay Reduction Plan,” which provides
that, in common fund cases, such as this case,
attorneys fees shall be based on a percentage of
recovery. See In re Crazy Eddie, 824 F.Supp. at 326.
Under the Eastern District plan, the attorneys must
submit time records, as is required under the lodestar
approach, which are used as a guideline in setting the
percentag recovery. Id. Although this plan expired at
the end of 1997, it is nonetheless instructive.FN3 In
any event, plaintiffs' counsel argue that the amount
sought is reasonable under either approach.
*7 Under the percentage approach, there is no general
rule as to what percentage of a common fund may
reasonably be awarded as attorneys fees. Some courts
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have adopted 25% as a bench mark, which may be
adjusted in light of factors such as efforts expended
by class counsel, the risk assumed by class counsel,
the result obtained, the value of other benefits to the
class, and the absence of objections by class
members. See In re Crazy Eddie, 824 F.Supp. at 326.
Here, the fees sought represent one-third or 33.33%
of the proposed settlement fund. This request appears
reasonable and is well within the range accepted by
courts in this circuit. See, e.g ., In re PaineWebber
Sec. Litig., Nos. 86-6776, 89-2838, 1994 U.S. Dist.
LEXIS 10873 (S.D.N.Y. Aug. 5, 1994) (33 1/3%); In
re Crazy Eddie, 824 F.Supp. at 326 (33.8%).
The seventeen firms representing the class spent a
total of over 30,000 attorney and paralegal hours, for
which they have calculated a lodestar of
$7,856,330.70. Class counsel made this investment of
time without the certainty of compensation and spent
several years defeating motions to dismiss and
conducting discovery to enable them to adequately
assess settlement offers. These efforts culminated in
the current fund of $39,360,000 for the class, which
has been earning interest since early this year.
Finally, no one has objected to the fee.
Similarly, using the lodestar method, the requested
fee appears reasonable. Class counsel have calculated
their lodestar as $7,856,330.70. This figure is,
however, “simply the beginning the class, which has
been earning interest since early this year. Finally, no
one has objected to the fee.
Similarly using the lodestar method, the requested fee
appears reasonable. Class counsel have calculated
their lodestar as $7,856,330.70. This figure is,
however, “simply the beginning of the analysis. In re
Warner Communications, 618 F.Supp. at 747. In
analyzing the total amount requested, a court
considers 1) the time and labor expended by counsel;
2) the magnitude and complexity of the litigation; 3)
the risk of the litigation; 4) the quality of
representation; 5) the amount of the fee in relation to
the settlement; and 6) public policy considerations.
See id. These considerations are used to determine
the reasonableness of a multiplier which is applied to
the lodestar calculation to arrive at the total amount
of fees. See id. at 749. Class counsels' requested fee
would apply a multiplier of 1.67 to this amount to
arrive at their requested fee of 13,120,000. This
multiplier is at the low end of multipliers used in
other cases. Id. (listing cases).
Here, class counsel have provided affidavits detailing
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their work over the history of the case as well as
breakdowns of the number of hours performed by
each firm involved. Review of these affidavits
indicates that counsels' calculation of the lodestar
total is reasonable based on the attorneys' historical
billing rates.
*8 The complexity and risk involved in this litigation
have previously been discussed. “Numerous cases
have recognized that the attorneys' contingent fee risk
is an important factor in determining the fee award.”
Id. at 747 (citing Grinnell, 495 F.2d at 470). In
addition, class counsel did not have the benefit of a
prior government litigation or investigation. “[T]his
is not a case where plaintiffs' counsel can be seen as
jackals to the government's lion, arriving on the scene
after some enforcement or administrative agency has
made the kill.” In re Gulf Oil, 142 F.R.D. at 597.
The quality of class counsel, as seen by this court
during the course of this litigation, has been high and
is reflected in the settlements reached. In addition,
plaintiffs' counsel confronted defense counsel from
highly respected law firms that raised several
challenges to the merits of this case.
As discussed above, the requested fee is reasonable in
relation to the size of the settlement, amounting to
one-third of the settlement fund. Finally, an adequate
award furthers the public policy of encouraging
private lawsuits in protecting against restraint of
trade. Accordingly, I find the fees requested by class
counsel reasonable, and the requested award of
$13,120,000 is approved.
Plaintiffs' counsel have provided affidavits detailing
the expenses incurred by them in the pursuit of this
case, totaling $1,144,413.70. In light of the length
and complexity of this litigation, this amount is not
unreasonable and should be awarded. See, e.g.,
Golden v. Shulman, No. 85-3624, 1988 WL 144718
at *8 (E.D.N.Y. Sept.30, 1988).
Plaintiffs' counsel also seek an additional payment of
$3,000 to each of the three named plaintiffs, Victoria
Orthopedic, Midwest X-ray, and TMCO. These
plaintiffs have devoted substantial time to the pursuit
of this lengthy case, including reviewing successive
pleadings and responding to written discovery
requests. Two of the named defendants, Midwest Xray and Victoria Orthopedic, also had employees
deposed by defendant.FN4 “Courts have recognized
that name plaintiffs may be regarded for taking on
extra responsibilities of this sort.” Id. (citations
omitted). Accordingly, a special award of $3,000 to
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each named plaintiff is approved.

CONCLUSION
For the reasons stated above, this court finds that
proposed settlement of $39,360,000, already
deposited in a common fund, is approved. The fund is
to be divided in accordance with the stipulation of
settlement. Counsels' application for fees and
expenses is approved. Finally, named plaintiffs
Victoria Orthopedic, Midwest X-ray, and IMCO's
special award of $3,000 each is approved.
The Clerk of the Court is directed to furnish a filed
copy of the within to the magistrate judge and to
plaintiffs' lead counsel who is directed to make
distribution forthwith to all appropriate parties.
SO ORDERED.

FN1. An investigator working on behalf of
plaintiffs' counsel, Michael Melloy,
submitted a letter dated May 22, 1998,
regarding a dispute over fees between
investigators and class counsel and seeking
additional fees on the investigator's behalf.
In a letter dated June 12, 1998, however, this
request was withdrawn. Accordingly, the
issues raised in the May 22, 1998 letter are
not discussed here.
FN2. This trend towards a percentage-ofrecovery approach followed the Supreme
Court's noting in dicta in Blum v. Stenson,
465 U.S. 886, 900 n. 16, 104 S.Ct. 1541, 79
L.Ed.2d 891 (1984), that under the common
fund doctrine a reasonable fee is based on a
percentage of the fund bestowed on the
class.
FN3. In addition, I note that courts in other
circuits have recently authorized the use of
the percentage approach in awarded fees in
common fund cases. See, e.g., In re Thirteen
Appeals Arising Out of the San Juan DuPont
Plaza Hotel Fire Litig., 56 F.3d 295, 305
(1st Cir.1995); In re General Motors Corp.
Pick-Up Truck Fuel Tank Prods. Liab.
Litig., 55 F.3d 768, 821-22 (3d Cir.1995);
Gottlieb v. Barry, 43 F.3d 474, 487 (10th
Cir.1994); Florin v.. Nationsbank of GA.,
N.A., 34 F.3d 560, 564-66 (7th Cir.1994).
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FN4. The deposition of an IMCO employee
was scheduled for February 17, 1998, but
was canceled following settlement with
Kodak.
E.D.N.Y.,1998.
In re Medical X-Ray Film Antitrust Litigation
Not Reported in F.Supp.2d, 1998 WL 661515
(E.D.N.Y.), 1998-2 Trade Cases P 72,305
END OF DOCUMENT
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LEXSEE 2003 US DIST LEXIS 26795
IN RE OXFORD HEALTH PLANS, INC. SECURITIES LITIGATION; THIS
DOCUMENT APPLIES TO ALL CLASS ACTIONS
MDL Dkt. No. 1222 (CLB)
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW
YORK, WHITE PLAINS DIVISION
2003 U.S. Dist. LEXIS 26795
June 12, 2003, Decided
June 12, 2003, Filed
PRIOR HISTORY: In re Oxford Health Plans Inc., Sec.
Litig., 244 F. Supp. 2d 247, 2003 U.S. Dist. LEXIS 2234
(S.D.N.Y., 2003)
CASE SUMMARY:
PROCEDURAL POSTURE: A hearing was held to determine whether the settlement agreement in a securities class action should be approved, whether judgment
should be entered dismissing the complaint on the merits
and with prejudice in favor of defendant and as against all
persons or entities who were members of the class who
had not requested exclusion, whether to approve the plan
of allocation, and whether and in what amount to award
plaintiffs' counsel fees.
OVERVIEW: The court found that the prerequisites for
a class action under Fed. R. Civ. P. 23(a) and (b)(3) had
been satisfied, and it certified the action as a class action.
Further, the court found that the settlement was approved
as fair, reasonable, and adequate, and the parties were
directed to consummate the settlement with defendant in
accordance with the terms and provisions of the stipulation. The complaint, which the court found was filed on a
good faith basis in accordance with the Private Securities
Litigation Reform Act and Fed. R. Civ. P. 11 based upon
all publicly available information, was dismissed with
prejudice and without costs. Moreover, the court found
that the plan of allocation was approved as fair and reasonable, and plaintiffs' counsel were awarded 28 percent
of the settlement fund in fees, and $1,594,107.73 in reimbursement of expenses.
OUTCOME: The settlement and plan of allocation were
approved and the complaint was dismissed. Plaintiffs'
counsel were awarded 28 percent of the settlement fund
in fees and $1,594,107.73 in reimbursement of expenses.
Exclusive jurisdiction was retained over the parties and

the class members for all matters relating to the action.
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Richard B. Dannenberg, Lowey Dannenberg Bemporad
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J. Rosenkranz, Plaintiffs: Jill Rosell, Lowey Dannenberg
Bemporad & Selinger, White Plains, NY.
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Plaintiffs: Mark C. Gardy, Abbey, Gardy & Squitieri,
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For Edna Roth, Derivatively on behalf of Oxford Health
Plans, Inc. a Delaware Corporation, Plaintiff: Karen L.
Morris, Morris and Morris, Wilmington, DE.
For Arthur Plevy, Derivatively on behalf of Oxford Health
[*2] Plans, Inc., Plaintiff: Glen DeValerio, Berman
Devalerio & Pease, Boston, Ma.
For Judith Mosson, Plaintiff: Paul Oliva Paradis,
Pomerantz Levy Haudek Block & Grossman, New York,
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York, NY.
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Duane, Morris & Heckscher LLP, Briarcliff Manor, NY.
JUDGES: HONORABLE CHARLES L. BRIEANT,
UNITED STATES DISTRICT JUDGE.
OPINIONBY: HONORABLE CHARLES L. BRIEANT
OPINION:
ORDER AND FINAL JUDGMENT WITH
RESPECT TO KPMG LLP
On the 11th day of June, 2003, a hearing [*4] having
been held before this Court to determine: (1) whether the
terms and conditions of the Stipulation and Agreements
of Settlement dated April 14, 2003 (the "Stipulation")
are fair, reasonable and adequate for the settlement of
all claims asserted by the Class against KPMG in the
Complaint now pending in this Court under the above
caption, including the release of KPMG and the KPMG
Released Parties from all KPMG Settled Claims, and
should be approved; (2) whether judgment should be entered dismissing the Complaint on the merits and with
prejudice in favor of KPMG and as against all persons or
entities who are members of the Class herein who have
not requested exclusion therefrom; (3) whether to approve
the Plan of Allocation as a fair and reasonable method to
allocate the settlement proceeds among the members of
the Class; and (4) whether and in what amount to award
Plaintiffs' Counsel fees and reimbursement of expenses.
The Court having considered all matters submitted to it
at the hearing and otherwise; and it appearing that a notice of the hearing substantially in the form approved by
the Court was mailed to all persons or entities reasonably identifiable, who purchased the common [*5] stock
of Oxford Health Plans, Inc. ("Oxford"), or purchased
Oxford call options or sold Oxford put options, during
the period from November 6, 1996 through and including
December 9, 1997 (the "Class Period"), and who were
damaged thereby, except those persons or entities excluded from the definition of the Class or who previously
excluded themselves from the Class, and that a summary
notice of the hearing substantially in the form approved
by the Court was published in the national edition of The
Wall Street Journal pursuant to the specifications of the
Court; and the Court having considered and determined
the fairness and reasonableness of the award of attorneys'
fees and expenses requested; and all capitalized terms
used herein having the meanings as set forth and defined
in the Stipulation.
The Court having made its Finding of Fact and
Conclusion of Law (see transept)
NOW, THEREFORE, IT IS HEREBY ORDERED
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THAT:
1. The Court has jurisdiction over the subject matter of
the Action, the plaintiffs, all Class Members, and KPMG.
2. The Court finds that the prerequisites for a class
action under Rules 23 (a) and (b)(3) of the Federal Rules
of Civil Procedure have been satisfied [*6] in that: (a) the
number of Class Members is so numerous that joinder of
all members thereof is impracticable; (b) there are questions of law and fact common to the Class; (c) the claims
of the Class Representatives are typical of the claims of the
Class they seek to represent; (d) the Class Representatives
have and will fairly and adequately represent the interests
of the Class; (e) the questions of law and fact common to
the members of the Class predominate over any questions
affecting only individual members of the Class; and (f) a
class action is superior to other available methods for the
fair and efficient adjudication of the controversy.
3. Pursuant to Rule 23 of the Federal Rules of Civil
Procedure, this Court hereby finally certifies this action
as a class action on behalf of all persons or entities who
purchased the common stock of Oxford, or purchased
Oxford call options or sold Oxford put options, during
the period from November 6, 1996 through and including December 9, 1997, and who were damaged thereby
(the "Class"), and a sub--class consisting of all persons
or entities who purchased Oxford common stock contemporaneously with sales [*7] of such stock by Individual
Defendants Stephen F. Wiggins, William M. Sullivan,
Andrew B. Cassidy, Brendan R. Shanahan, Benjamin H.
Safirstein, Robert M. Smoler, Robert M. Milligan, David
Finkel, Jeffery H. Boyd and Thomas A. Travers during
the Class Period, and who were damaged thereby (the
"20A Sub--Class"). Excluded from the Class are Oxford,
the Individual Defendants and KPMG LLP ("KPMG")
(collectively, the "Defendants"), the officers and directors
of the Company, members of the immediate families of
the Individual Defendants and each of their legal representatives, heirs, successors, or assigns, and any entity
in which any defendant has or had a controlling interest.
Also excluded from the Class are the persons and/or entities who previously excluded themselves from the Class
as listed on Exhibit A annexed hereto.
4. Notice of the pendency of this Action as a class
action and of the proposed Settlement was given to all
Class Members who could be identified with reasonable
effort. The form and method of notifying the Class of
the pendency of the action as a class action and of the
terms and conditions of the proposed Settlement met the
requirements of Rule 23 of the Federal Rules [*8] of Civil
Procedure, Section 21D(a)(7) of the Securities Exchange
Act of 1934, 15 U.S.C. 78u--4(a)(7) as amended by the
Private Securities Litigation Reform Act of 1995 (the

"PSLRA"), due process, and any other applicable law,
constituted the best notice practicable under the circumstances, and constituted due and sufficient notice to all
persons and entities entitled thereto.
5. The Settlement with KPMG is approved as fair,
reasonable and adequate, and the parties are directed to
consummate the Settlement with KPMG in accordance
with the terms and provisions of the Stipulation.
6. The Complaint, which the Court finds was filed on
a good faith basis in accordance with the PSLRA and Rule
11 of the Federal Rules of Civil Procedure based upon all
publicly available information, is hereby dismissed with
prejudice and without costs as against KPMG.
7. Members of the Class who have not previously and
timely excluded themselves therefrom and the successors
and assigns of any of them are hereby permanently barred
and enjoined from instituting, commencing or prosecuting any and all claims, rights, demands, suits, matters,
issues, [*9] causes of action, or liabilities whatsoever,
whether known or unknown, against KPMG and/or the
KPMG Released Parties whether under federal, state, local, statutory or common law or any other law, rule or
regulation, in connection with, based upon, arising out
of, or relating in any way to any allegations, claims,
transactions, facts, matters or occurrences, representations or omissions involved, set forth, referred to or that
could have been asserted in the Action relating to the purchase of Oxford common stock and/or purchase of Oxford
call options and/or sale of Oxford put options during the
Class Period, including, but not limited to claims in connection with, based upon, arising out of, or relating to
the Settlement (but excluding any claims to enforce the
terms of the Settlement) (the "KPMG Settled Claims")
against KPMG and its present and former partners, principals, employees, predecessors, successors, affiliates, officers, attorneys, agents, insurers and assigns (the "KPMG
Released Parties"). The KPMG Settled Claims are hereby
compromised, settled, released, discharged and dismissed
as against the KPMG Released Parties on the merits and
with prejudice by virtue of the proceedings [*10] herein
and this Order and Final Judgment.
8. KPMG and its successors and assigns, are hereby
permanently barred and enjoined from instituting, commencing or prosecuting, either directly or in any other
capacity, any and all claims, rights or causes of action
or liabilities whatsoever, whether based on federal, state,
local, statutory or common law or any other law, rule or
regulation, including both known claims and unknown
claims, that have been or could have been asserted in the
Action or any forum by the Defendants or any of them
or the successors and assigns of any of them against any
of the Plaintiffs, Class Members or their attorneys, which
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arise out of or relate in any way to the institution, prosecution, or settlement of the Action except claims relating
to the enforcement of the settlement of the Action (the
"Settled Defendants' Claims"). The Settled Defendants'
Claims of all of the KPMG Released Parties are hereby
compromised, settled, released, discharged and dismissed
on the merits and with prejudice by virtue of the proceedings herein and this Order and Final Judgment.
9. Pursuant to the PSLRA and 15 U.S.C. § 78u--4(f)(7),
the KPMG Released Parties [*11] are hereby discharged
from all claims for contribution by any person or entity,
including without limitation the Oxford Released Parties,
whether arising under state, federal or common law, based
upon, arising out of, relating to, or in connection with the
KPMG Settled Claims of the Class or any Class Member.
Accordingly, to the full extent provided by the PSLRA,
the Court hereby (i) bars any action by any person, including, but not limited to, the Oxford Defendants, for
contribution against KPMG arising out of the Action, and
(ii) bars any action by KPMG against any person, including, but not limited to, the Oxford Defendants, for
contribution arising out of the Action.
10. Neither this Order and Final Judgment, the
Stipulation, nor any of its terms and provisions, nor any
of the negotiations or proceedings connected with it, nor
any of the documents or statements referred to therein
shall be:
(a) offered or received against KPMG as evidence of
or construed as or deemed to be evidence of any presumption, concession, or admission by KPMG with respect to
the truth of any fact alleged by plaintiffs or the validity of
any claim that had been or could have been asserted in the
Action [*12] or in any litigation, or the deficiency of any
defense that has been or could have been asserted in the
Action or in any litigation, or of any liability, negligence,
fault, or wrongdoing of KPMG;
(b) offered or received against KPMG as evidence
of a presumption, concession or admission of any fault,
misrepresentation or omission with respect to any statement or written document approved or made by KPMG,
or against the plaintiffs and the Class as evidence of any
infirmity in the claims of plaintiffs and the Class;
(c) offered or received against KPMG or against the
plaintiffs or the Class as evidence of a presumption, concession or admission with respect to any liability, negligence, fault or wrongdoing, or in any way referred to
for any other reason as against any of the parties to the
Stipulation, in any other civil, criminal or administrative action or proceeding, other than such proceedings
as may be necessary to effectuate the provisions of the
Stipulation; provided, however, that KPMG may refer

to the Stipulation to effectuate the liability protection
granted it thereunder;
(d) construed against KPMG or the plaintiffs and the
Class as an admission or concession that the consideration [*13] to be given hereunder represents the amount
which could be or would have been recovered after trial;
or
(e) construed as or received in evidence as an admission, concession or presumption against plaintiffs or the
Class or any of them that any of their claims are without
merit or that damages recoverable under the Complaint
would not have exceeded the KPMG Settlement Amount.
11. The Plan of Allocation is approved as fair and
reasonable, and Plaintiffs' Lead Counsel and the Claims
Administrator are directed to administer the Stipulation
in accordance with its terms and provisions.
12. The Court finds that all parties and their counsel
have complied with each requirement of Rule 11 of the
Federal Rules of Civil Procedure as to all proceedings
herein.
13. Plaintiffs' Counsel are hereby awarded 28% of
the Gross KPMG Settlement Fund in fees, which the
Court finds to be fair and reasonable, and $1,594,107.73
in reimbursement of expenses, which expenses shall be
paid to Plaintiffs' Lead Counsel from the Gross KPMG
Settlement Fund with interest from the date such Gross
KPMG Settlement Fund was funded to the date of payment at the same net rate that [*14] the Gross KPMG
Settlement Fund earns. The award of attorneys' fees shall
be allocated among Plaintiffs' Counsel in a fashion which,
in the opinion of Plaintiffs' Lead Counsel, fairly compensates Plaintiffs' Counsel for their respective contributions
in the prosecution of the Action.
14. Exclusive jurisdiction is hereby retained over the
parties and the Class Members for all matters relating to
this Action, including the administration, interpretation,
effectuation or enforcement of the Stipulation and this
Order and Final Judgment, and including any application
for fees and expenses incurred in connection with administering and distributing the settlement proceeds to the
members of the Class.
15. Without further order of the Court, the parties may
agree to reasonable extensions of time to carry out any of
the provisions of the Stipulation.
16. There is no just reason for delay in the entry of
this Order and Final Judgment and immediate entry by
the Clerk of the Court is expressly directed pursuant to
Rule 54(b) of the Federal Rules of Civil Procedure.
Dated: White Plains, New York
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June 12, 2003

UNITED STATES [*15] DISTRICT JUDGE

HONORABLE CHARLES L. BRIEANT

SCHEDULE A

PERSONS / ENTITIES EXCLUDED FROM THE CLASS
LAST NAME
Adinaro

FIRST NAME
Peter

Allegheny
Co. Ret Bo

ADDRESS 1

ADDRESS 2

3384 Forestwood Dr.
525 William Penn Place

Suite 3631

Amos

Bobby

2209 Thistle Circle

Anello

Santo & Lillian

351 Boscombe Ave

Batten

Hugh

159 Avenida Majorca

Unit A

Baumgartner

Janet E.

350 Sharon Park Dr.

Apt. 1--24

Beattie

Sue Ann

12822 Dornoch Ct. SE

Brown

Lola H.

3306 S Linden Ave.

Bryant

Christopher

164 Oakwood Ave.

Buckles

Ray

539 Monceau Dr.

Buckles

Gail

539 Monceau Dr.

Caruthers

Byron C. & Helen M.

2608 Kidd Dr.

Castens

Bert

1228 Almondwood Dr.

Costello

John & Margaret
Libretto

840 Strang Drive

Cummins

Joanne

1803 Melissa

Ehrman

Sam & Jacob

104--20 Queens Blvd.

Franz

Lois

16327 Crescent Dr SW

Freier

Jerri

815 Millwood Ave.

Gaines

William

122 Woodcrest Dr.

Gallozzi

Ennio

621 N Saint Asaph St.

Apt. 310

Gallozzi

Margaret

621 N Saint Asaph St.

Apt. 310

Garrett

Gerald

9426 SE 52nd St.

Apt. 16M
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PERSONS / ENTITIES EXCLUDED FROM THE CLASS
LAST NAME

FIRST NAME

ADDRESS 1

ADDRESS 2

Gay

Charles

33 Southgate Circle

Godowski

Robert T.

746 Hamilton Ave.

Halim

Angelica

940 N Foothill Rd.

Harris

Richard

33351 Fargo

Harshman

Ronald

2120 Los Rios Blvd

Hubbard

Vincent & Helen

10 Tomoka Pl

Jung

Cheryl Ann

247 West 15th St.

Kessler

Jay

33 Paige Ln.

King

Shirley A.

231 W Horizon Ridge

Korde

Abhay A. & Varsha A.

1250 Mill Shyre Way

Kotsiris,
Jr.

John

PO Box 87

Lakier

Andrew

Derstine & Cannon Aves

Lemmo

Ernest & Santa

314 Tompkins Ave.

Lerch

Archie

185 Gebhardt Rd.

Mattoli

John

5560 Bayview Drive

Meyers

Jamie & Penni

27 Wolfpit Road

Miller

Marilyn

7230 Maplewood Dr.

Molineaux

Diana B.

3001 Veazey Terr. NW

Nance

David & Carolyn M.

1347 Lake Valley Dr.

Nicola

Daniel J.

122 Bala Avenue

Pasich

Dean

88 Pukoo Street

# 609

Popescu

Valentin

3001 Veazey Terr. NW

Apt. # 116

Puryear

Joe

949 Knoll Park Lane

Raymon

Jonathan

P.O. Box 76

Reid, Jr.

John F.

70 Thistle Patch Way

Apt. 2B

Apt. 723

PO Box 854

Apt. # 116
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PERSONS / ENTITIES EXCLUDED FROM THE CLASS
LAST NAME

FIRST NAME

ADDRESS 1

Reuter

Eleanor

117 B Heritage Village

Rice

Edna

1915 Lohman's Crossing

Ricker

Ann

703 W Washington St.

Sally

Marilyn

345 Oakwood Ave

Santoro

Dorothy

2701 Byron Drive

Sinclair

David N.

22366 Claibourne Ln

Soud

Wayne K.

1135 Queensgate Dr. SE

Straus

Philippa B.

3004 Brookwood Rd.

Tarrant

Margaret

100 Colfax Avenue

Van Fossan

Mary Dougherty

Unknown

Vidal, MD

Jose H.

2693 La Casita Avenue

Voisine

Reed A. & Marilyn G.

43 Anthony Drive

Whiteford

Audrey

PO Box 50487

Whitney

David

1401 Maharis Rd.

Wiener

Benjamin & Shirley

2 Fountain Lane

ADDRESS 2

Apt. 7Y

Apt. 1G

[*16]

PERSONS / ENTITIES EXCLUDED FROM THE CLASS
LAST NAME

CITY

STATE

ZIP

Adinaro

Suwanee

GA

30024

Allegheny
Co. Ret Bo

Pittsburgh

PA

15259

Amos

Kearney

MO

64060

Anello

Staten Island

NY

10309

Batten

Laguna Hills

CA

92653
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PERSONS / ENTITIES EXCLUDED FROM THE CLASS
LAST NAME

CITY

STATE

ZIP

Baumgartner

Menlo Park

CA

94025

Beattie

Ft Myers

FL

33912

Brown

Springfield

MO

65804

Bryant

Bayport

NY

11705

Buckles

St. Louis

MO

63135

Buckles

St. Louis

MO

63135

Caruthers

Arlington

TX

76013

Castens

New Port Richey

FL

34655

Costello

Wantaugh

NY

11793

Cummins

Longview

TX

75605

Ehrman

Forest Hills

NY

11375

Franz

Vashon

WA

98070

Freier

Roseville

MN

55113

Gaines

Cartersville

GA

30120

Gallozzi

Alexandria

VA

22314

Gallozzi

Alexandria

VA

22314

Garrett

Mercer Island

WA

98040

Gay

Massapequa Pk

NY

11762

Godowski

Watertown

CT

06795

Halim

Beverly Hills

CA

90210

Harris

Livonia

MI

48152

Harshman

Plano

TX

75074

Hubbard

Summerfield

FL

34491

Jung

New York

NY

10011

Kessler

Moriches

NY

11955
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PERSONS / ENTITIES EXCLUDED FROM THE CLASS
LAST NAME
King

Henderson

CITY
NV

STATE
89012

ZIP

Korde

Lawrenceville

GA

30043

Kotsiris,
Jr.

Vineland

NJ

08362

Lakier

Lansdale

PA

19446

Lemmo

Mamaroneck

NY

10543

Lerch

Penfield

NY

14526

Mattoli

Fort Lauderdale

FL

33308

Meyers

Southbury

CT

06488

Miller

Indianapolis

IN

46227

Molineaux

Washington

DC

20008

Nance

Fenton

MI

48430

Nicola

Bala Cynwyd

PA

19004

Pasich

Honolulu

HI

96814

Popescu

Washington

DC

20008

Puryear

Fallbrook

CA

92028

Raymon

Crompond

NY

10517

Reid, Jr.

Hingham

MA

02043

Reuter

Southbury

CT

06488

Rice

Lakeway

TX

78734

Ricker

Urbana

IL

61801

Sally

Bayport

NY

11705

Santoro

Las Vegas

NV

89134

Sinclair

Saugus

CA

91350

Soud

Smyrna

GA

30082

Straus

Birmingham

AL

35223
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PERSONS / ENTITIES EXCLUDED FROM THE CLASS

[*17]

LAST NAME
Tarrant

CITY
Staten Island

NY

STATE
10306

ZIP

Van Fossan

Trappe

MD

21673

Vidal, MD

Las Vegas

NV

89120

Voisine

Bristol

CT

06010

Whiteford

Phoenix

AZ

85076

Whitney

Virginia Beach

VA

23455

Wiener

Scarsdale

NY

10583
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Briefs and Other Related Documents
United States District Court,E.D. Pennsylvania.
In re: RAVISENT TECHNOLOGIES, INC.
SECURITIES LITIGATION
No. Civ.A.00-CV-1014.
April 18, 2005.

Stuart H. Savett, Robert M. Roseman, Robert P.
Frutkin, Philadelphia, PA, Bruce G. Murphy, Vero
Beach, FL, Elizabeth E. Karnes, Palo Alto, CA, for
Ravisent Technologies, Inc. Securities Litigation.
MEMORANDUM & ORDER
SURRICK, J.
*1 THIS DOCUMENT RELATES TO: ALL
ACTIONS
Presently before the Court are Lead Plaintiffs' Motion
for Final Settlement Approval (Doc. No. 43) and
Lead Counsel's Joint Application for Attorneys' Fees
and Reimbursement of Expenses (Doc. No. 44). After
conducting a fairness hearing on the proposed final
settlement and disbursement of attorneys' fees, and
considering all documents filed in support thereof,
we will grant the Motions.

I. BACKGROUND
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through 1998, as well as an unaudited financial
statement for the first quarter of 1999. At the
conclusion of the IPO, Ravisent's stock price had
increased from $12 to $17.63 per share. (Doc. No. 13
at 3.)

FN1. Ravisent is currently known as Axeda
Systems, Inc. (Doc. No. 43 at 1.)
Pursuant to SEC regulations, Ravisent filed timely
financial statements for the second and third quarters
of 1999. However, before releasing its audited fourth
quarter and year-end financial statements for 1999,
Ravisent announced on February 18, 2000, that the
remaining 1999 financial statements would be
delayed “due to discussions with its auditors about
revenue recognition on some of its contracts.”
(Am.Compl.¶ 49.) Ravisent's share price declined by
$9 that day, closing at $18.56. (Id.) One month later,
on March 14, 2000, Ravisent released its fourth
quarter and year-end 1999 revenues, stating a large
decrease in revenue and substantial increase in pro
forma net loss.FN2 (Id. ¶ 50.) The company also
announced that it would be restating its financial
statements for the second and third quarters of
1999.FN3 (Id.) On April 27, 2000, Ravisent announced
its results for the first quarter 2000, and reported a
substantial decrease in revenues and increase in pro
forma net loss compared to the same period in
1999.FN4 (Id. ¶
56.) After the announcement,
Ravisent's stock price fell from $10.25 to $6.875.
(Id.)

A. Plaintiffs' Allegations

This litigation arises out of stock purchases made
during and after an initial public offering (“IPO”) of
Ravisent Technologies, Inc. (“Ravisent”),FN1 between
July 15, 1999, and April 27, 2000. Ravisent was
founded in 1994. In 1999, Ravisent began the
transition from a privately-owned company to a
publicly-traded corporation with the filing of a
Registration Statement with the Securities and
Exchange Commission (“SEC”) on July 13, 1999.
(Am.Compl.¶ 15.) The Registration Statement and
accompanying Prospectus stated that the IPO would
occur between July 15, 1999, and July 22, 1999, and
consist of the sale of 5,000,000 shares of stock at $12
each. (Id. ¶ ¶ 15-16.) The Registration Statement
included audited financial statements from 1996

FN2. For the fourth quarter 1999, Ravisent
reported total revenues of $5.7 million and a
pro forma net loss of $1.9 million, compared
to $12.5 million in revenue and a pro forma
net loss of $1.2 million in fourth quarter
1998. (Am.Compl.¶ 50.)
FN3. On March 30, 2000, the restatements
for the second and third quarters of 1999
reported reduced revenues and larger
operating and net losses. (Am.Compl.¶ 53.)
For second quarter 1999, total revenues
decreased from $11.601 million to $7.679
million, the operating loss increased from
$183,000 to $1.085 million, and the net loss
increased from $248,000 to $1.15 million.
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(Id.)
FN4. For first quarter 2000, Ravisent
reported revenues of $5.7 million, compared
to $10.8 million during the same period the
prior year. (Am.Compl.¶ 56.) It also
reported a pro forma net loss of $3.7 million
for first quarter 2000, compared to a pro
forma net income of $100,000 in first
quarter 1999. (Id.)
B. Procedural History
Beginning on February 25, 2000, eleven putative
class actions were filed against Defendants.FN5 (Doc.
Nos.1, 7.) The actions alleged that Defendants
publicly disseminated a series of false and misleading
statements and/or omissions in the Registration
Statement and various financial disclosures that
caused the market price of Ravisent's securities to be
artificially inflated. (Am. Compl. ¶ ¶ 19-24, 39, 4246; Doc. No. 43 at 1.) On May 26, 2000, the lawsuits
were consolidated and, pursuant to the Private
Securities Litigation Reform Act of 1995
(“PSLRA”), Brian Amburgey, Warren L. Burdue,
Randy Tai Nin Chan, Nabil Fariq, and Peter
Morrissette were named Lead Plaintiffs, and Spector
Roseman & Kodroff, P.C. and the Law Offices of
Bernard M. Gross (substituted by our August 25,
2003, Order) were appointed as Co-Lead Counsel.
(Doc. Nos.7, 29.)

FN5. The Defendants named in this action
are Ravisent Technologies, Inc.; Francis E.J.
Wilde, III, President, Chief Executive
Officer, and Director of Ravisent at all times
relevant to this litigation; and Jason C. Liu,
Chief Financial Officer, Vice President of
Finance, and Secretary of Ravisent at all
times
relevant
to
this
litigation.
(Am.Compl.¶ ¶ 3, 7-8.)
*2 On June 14, 2000, Lead Plaintiffs filed and served
a Consolidated and Amended Class Action
Complaint (“Amended Complaint”), alleging
violations of: (1) Sections 11, 12, and 15 of the
Securities Act of 1933, 15 U.S.C. § § 77k, 771, 77o;
(2) Sections 10(b) and 20(a) of the Securities
Exchange Act of 1934, 15 U.S.C. § § 78j(b), 78t(a);
and (3) rules and regulations promulgated by the
SEC, including Rule 10b-5, 17 C.F.R. § 240.10b-5.
(Am.Com pl.¶ ¶ 1-3.) Defendants filed a motion to
dismiss the Amended Complaint, which was denied
on July 12, 2004. (Doc. No. 30.)

C. Settlement and Fairness Hearing
The parties then engaged in settlement negotiations,
which resulted in a Stipulation and Agreement of
Settlement on December 15, 2004. (Doc. No. 41.)
The settlement provided that the proposed class,
defined as “all persons or entities who purchased the
common stock of Ravisent between July 15, 1999
and April 27, 2000, pursuant or traceable to
[Ravisent's IPO] Registration Statement,” would
release all claims against Defendants in consideration
for Defendants' payment of $7 million into the
Settlement Fund. (Id. ¶ ¶ 16-17.) The Settlement
Fund would be distributed on a pro rata basis to class
members after payment of administrative costs, taxes,
and court-approved costs, expenses, and attorneys'
fees. (Id. ¶ ¶ 21-22, 29-30, 33-35.)
On December 21, 2004, we entered an Order
preliminarily approving the settlement as a class
action. (Doc. No. 42.) We also approved Lead
Plaintiffs' proposed notice and proof of claim forms,
finding that they conformed to the requirements of
Federal Rule of Civil Procedure 23, and informed the
class members of the existence of the action, the
terms of settlement, and the class members' rights
with respect to the settlement. (Id. ¶ ¶ 3-6, Exs. 1, 2.)
Specifically, the Preliminary Approval Order and
notice informed each class member that they had the
right to object to and to request exclusion from the
class settlement, including the right to appear at the
fairness hearing scheduled for April 6, 2005, and the
required procedures for objecting and/or requesting
exclusion. (Id. ¶ ¶ 8, 10, Exs. 1, 2.) It also informed
class members that Co-Lead Counsel intended to
apply for an award of attorneys' fees up to one-third
(1/3) of the Settlement Fund, and for reimbursement
of expenses incurred in prosecuting the litigation. (Id.
Ex. 1 at 4-5.) We ordered that copies be mailed to all
class members who could be identified with
reasonable effort on or before January 3, 2005, and
the publication of a summary notice on the Internet
within ten (10) days after mailing of the notice. (Id. ¶
¶ 3-5.)
In accordance with the Preliminary Approval Order,
Valley Forge Administrative Services, Inc., the
Claims Administrator, timely mailed 13,595 copies
of the notice and proof of claim to potential class
members. (Doc. No. 43 Ex. A (“Miller Aff.”) ¶ ¶ 23, 5.) A summary form of the notice was also
published on numerous financial and news sites on
the Internet. (Id. ¶ 4.) At the April 6, 2005, fairness
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hearing, Co-Lead Counsel reported that 961 claims
had been filed, and that no potential class members
had filed objections or requested exclusion from the
class. (Doc. No. 48.) In addition, no potential class
members appeared at the fairness hearing to object to
the settlement. (Doc. No. 48). Based on the number
of claims filed, Co-Lead Counsel estimated that each
claimant would be awarded approximately $1.30 per
share before attorneys' fees.

II. CLASS CERTIFICATION
*3 On December 21, 2004, we provisionally certified
the class for purposes of reaching a settlement. (Doc.
No. 42 ¶ 2.) Before we can approve the final
settlement, however, Lead Plaintiffs must
demonstrate that the class meets the requirements of
Federal Rule of Civil Procedure 23. See Krell v.
Prudential Ins. Co. of Am. (In re Prudential Ins. Co.
of Am. Sales Practice Litig. Agent Action), 148 F.3d
283, 308 (3d Cir.1998) (“[A] district court must first
find a class satisfies the requirements of Rule 23,
regardless whether it certifies the class for trial or for
settlement.” (citing Amchem Prods., Inc. v. Windsor,
521 U.S. 591, 617-18, 117 S.Ct. 2231, 138 L.Ed.2d
689 (1997))). To be certified, the class must meet all
four requirements of Rule 23(a)-numerosity,
commonality,
typicality,
and
adequacy of
representation-and at least one of the categories of
class actions in Rule 23(b).FN6 In re Warfarin Sodium
Antitrust Litig., 391 F.3d 516, 527 (3d Cir.2004); In
re LifeUSA Holding, Inc., 242 F.3d 136, 143 (3d
Cir.2001).

FN6. Federal Rule of Civil Procedure 23(a)
states that:
One or more members of a class may sue ...
as representative parties on behalf of all only
if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are
questions of law or fact common to the
class, (3) the claims or defenses of the
representative parties are typical of the
claims or defenses of the class, and (4) the
representative parties will fairly and
adequately protect the interests of the class.
Fed.R.Civ.P. 23(a). “These four elements
are often referred to as numerosity,
commonality, typicality, and adequacy of
representation, respectively.” In re LifeUSA,
242 F.3d 136, 143 (3d Cir.2001).
A. Numerosity
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“Numerosity requires a finding that the putative class
is so numerous that joinder of all members is
impracticable.” Newton v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 259 F.3d 154, 182 (3d
Cir.2001). “No minimum number of plaintiffs is
required to maintain a suit as a class action, but
generally if the named plaintiff demonstrates that the
potential number of plaintiffs exceeds 40, the first
prong of Rule 23(a) has been met.” Stewart v.
Abraham, 275 F.3d 220, 227 (3d Cir.2001); see also
Johnston v. HBO Film Mgmt., 265 F.3d 178, 184 (3d
Cir.2001) (holding that when there are thousands of
potential class members, joinder is impracticable and
the numerosity requirement is satisfied). Thousands
of stockholders held over five million shares of
Ravisent common stock during the class period, and
over 13,500 notices were mailed to putative class
members. (Doc. No. 43 at 20; Miller Aff. ¶ 5.) The
proposed class satisfies the numerosity requirement.

B. Commonality
Second, we must determine whether “there are
questions of law or fact common to the class.”
Fed.R.Civ.P. 23(a)(2). “Commonality does not
require an identity of claims or facts among class
members; instead, ‘the commonality requirement will
be satisfied if the named plaintiffs share at least one
question of fact or law with the grievances of the
prospective class.” ’ Johnston, 265 F.3d at 184
(quoting In re Prudential Ins. Co. of Am. Sales
Practice Litig. Agent Action, 148 F.3d at 310); see
also Baby Neal v. Casey, 43 F.3d 48, 56 (3d
Cir.1994). Courts in this District have found
commonality in a “ ‘large variety of factual
circumstances[,] including allegations of ... securities
fraud.” ’ Snider v. Upjohn Co., 115 F.R.D. 536, 539
(E.D.Pa.1987) (citation omitted). Here, common
questions of law and fact exist among the class
members
regarding
Defendants'
alleged
misrepresentations in the IPO Registration Statement
and the 1999 quarterly financial statements, whether
the market price of Ravisent's common stock was
artificially inflated due to these alleged
misrepresentations, and whether class members
suffered damages as a result. These allegations are
sufficient to show questions of law and fact common
to the class. See, e.g., Neuberger v. Shapiro, Civ. A.
No. 97-7947, 1998 U.S. Dist. LEXIS 18807, at *5-6
(E.D.Pa. Nov. 24, 1998) (finding commonality based
on allegations that defendants engaged in a fraudulent
course of conduct resulting in artificially inflated
stock prices); Gruber v. Price Waterhouse, 117
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F.R.D. 75, 79 (E.D.Pa.1987) (“Questions common to
the proposed class here include whether the financial
statements ... omitted or misrepresented the true
nature of [defendant's] financial condition ..., whether
the price of [defendant's] stock was artificially
inflated as a result of defendant's nondisclosures, and
whether class members sustained damage.”). The
proposed
class
satisfies
the
commonality
requirement.

C. Typicality
*4 Typicality requires that “the claims or defenses of
the representative parties are typical of the claims or
defenses of the class.” Fed.R.Civ.P. 23(a)(3).
“Typicality ensures the interests of the class and the
class representatives are aligned ‘so that the latter
will work to benefit the entire class through the
pursuit of their own goals.” ’ Newton, 259 F.3d at
182-83 (quoting Barnes v. Am. Tobacco Co., 161
F.3d 127, 141 (3d Cir.1998)). The central inquiry in a
typicality evaluation is whether the “ ‘the named
plaintiff's individual circumstances are markedly
different or ... the legal theory upon which the claims
of other class members will perforce be based.” ’
Eisenberg v. Gagnon, 766 F.2d 770, 786 (3d
Cir.1985) (quoting Weiss v. York Hosp., 745 F.2d
786, 809 n. 36 (3d Cir.1984)); see also Seidman v.
Am. Mobile Sys., Inc., 157 F.R.D. 354, 360
(E.D.Pa.1994) (“The heart of this requirement is that
the plaintiff and each member of the represented
group have an interest in prevailing on similar legal
claims.”). Typicality does not require, however, that
the named plaintiffs' claims are identical to the rest of
the class in every respect. Eisenberg, 766 F.2d at 786.
Lead Plaintiffs' claims are typical of those of the
other class members. Like the rest of the class, the
Lead Plaintiffs allege that they relied on the market
price of Ravisent's common stock as reflecting the
true value of their shares and that the market price
was
artificially
inflated
by
Defendants'
misdisclosures in the Registration Statement and
third and fourth quarter 1999 financial reports. “[T]he
claims of the class and the [class] representatives
[thus] arise from the same conduct by defendant:
omissions or misstatements in connection with the
public offering.” Gruber, 117 F.R.D. at 79. In fact,
the only issue specific to each class member in this
case is the amount of damages each individual
member allegedly suffered as a result of Defendants'
conduct. This sole difference, however, does not
mean that the Lead Plaintiffs' claims are atypical. “
‘The heart of th[e] [typicality] requirement is that
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[the lead] plaintiff and each member of the
represented group have an interest in prevailing on
similar legal claims. Assuming such an interest, ...
differences in the amount of damages claimed ... may
not render [the lead plaintiff's] claims atypical.” ’
Stewart v. Assocs. Consumer Disc. Co., 183 F.R.D.
189, 196 (E.D.Pa.1998) (quoting Zeffiro v. First Pa.
Banking & Trust Co., 96 F.R.D. 567, 569-70
(E.D.Pa.1983)); see also In re Initial Pub. Offering
Sec. Litig., No. 21 MC 92(SAS) et al., 2004 U.S.
Dist. LEXIS 20497, at *90 (S.D.N.Y. Oct. 13, 2004)
(“[W]here plaintiffs allege a market manipulation
scheme, typicality may be satisfied despite ...
differences between class members and class
representatives in terms of how much, if any, of their
loss was caused by an alleged scheme.”). The
typicality requirement is satisfied as well.

D. Adequacy of Representation
*5 A class representative is adequate if: (1) the class
representative's counsel is competent to conduct a
class action; and (2) the class representative's
interests are not antagonistic to the class's interests. In
re Gen. Motors Corp. Pick-Up Truck Fuel Tank
Prods. Liab. Litig., 55 F.3d 768, 800-01 (3d
Cir.1995) (“In re Gen. Motors Corp.” ); see also In
re Warfarin Sodium Antitrust Litig., 391 F.3d at 532
(stating that the adequacy inquiry “ ‘tests the
qualifications of the counsel to represent the class”
'and “seeks ‘to uncover conflicts of interest between
named parties and the class they seek to represent” ’
(quoting In re Prudential Ins. Co. of Am. Sales
Practice Litig. Agent Action, 148 F.3d at 313)). CoLead Counsel are very experienced in prosecuting
class action cases FN7 and have diligently and actively
engaged in advancing the interests of the class
members since the inception of this action. There is
no apparent conflict between Lead Plaintiffs' interests
and the interest of the rest of the class members.
Accordingly, the proposed settlement class meets all
the requirements in Rule 23(a).

FN7. See, e.g., In re Relafen Antitrust Litig.,
221 F.R.D. 260, 273 (D.Mass.2004) (noting
Spector, Roseman & Kodroff, P.C.'s
“considerable class action experience”); In
re Abbott Labs. Derivative Litig., No. 99 C
7246 (N.D. Ill. filed Nov. 1999) (Robert M.
Roseman, Esq.; Robert P. Frutkin, Esq.); In
re Unisys Corp. Sec. Litig., Civ. A. No. 995333 (E.D. Pa. filed Oct. 28, 1999) (Robert
M. Roseman, Esq.); In re Aetna Inc., Sec.
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Litig., MDL No. 1219 (E.D. Pa. filed Apr.
10, 1998) (Deborah R. Gross, Esq.; Robert
P. Frutkin, Esq.); In re Lowen Group Sec.
Litig., MDL No. 1100 (E.D. Pa. filed Apr.
18, 1996) (Deborah R. Gross, Esq.).
E. Rule 23(b)
After meeting the threshold requirements of Rule
23(a), we must also find that the action meets the
requirements of one of the three categories of class
actions in Rule 23(b). In re Warfarin Sodium
Antitrust Litig., 391 F.3d at 527. We conclude that
Plaintiffs meet the requirements of Rule 23(b)(3). To
certify a class under Rule 23(b)(3), we must find that
“questions of law or fact common to the members of
the class predominate over any questions affecting
only individual members, and that a class action is
superior to other methods for the fair and efficient
adjudication of the controversy.”
Fed.R.Civ.P.
23(b)(3).
The predominance requirement “tests whether
proposed classes are sufficiently cohesive to warrant
adjudication by representation.” Amchem Prods.,
Inc., 521 U.S. at 623. This is “a test readily met in ...
cases alleging consumer or securities fraud.” Id. at
625;see also In re Tyson Foods Sec. Litig., Civ. A.
No. 01-425, 2003 U.S. Dist. LEXIS 17904, at *9
(D.Del. Oct. 6, 2003) (“A securities fraud action,
based upon false and misleading statements to the
market, is a prototypical class action claim.”). As
discussed above, all class members' claims arise out
of the same conduct-Defendants' alleged omissions or
misstatements in connection with Ravisent's
Registration Statement and third and fourth quarter
1999 financial reports. If tried separately, each
Plaintiff would be required to establish the same
omissions or misrepresentations to prove liability.FN8
Because common issues of law and fact would be
central at trial, the predominance requirement is met.
See, e.g., Neuberger, 1998 U.S. Dist. LEXIS 18807,
at *14 (holding that the predominance requirement
was satisfied because the “[e]videntiary issues as to
misrepresentations and materiality will be
substantially identical for all class members”); Lerch
v. Citizens First Bancorp., 144 F.R.D. 247, 252
(D.N.J.1992) (concluding predominance was met
because all class members sought determination that
defendants misrepresented and omitted material facts
in violation of federal securities law).
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Newton, 259 F.3d at 174, we conclude that
the class could rely on a “fraud on the
market” theory. In Basic, Inc. v. Levinson,
485 U.S. 224, 108 S.Ct. 978, 99 L.Ed.2d
194 (1998), the Supreme Court held that
reliance could be presumed “when a
fraudulent misrepresentation or omission
impairs the value of a security traded in an
efficient market.” Newton, 259 F.3d at 175
(citing Basic, Inc., 485 U.S. at 241-42). As
the Court explained:
The fraud on the market theory is based on
the hypothesis that, in an open and
developed securities market, the price of a
company's stock is determined by the
available material information regarding the
company and its business.... Misleading
statements will therefore defraud purchasers
of stock even if the purchasers do not
directly rely on the misstatements.... The
causal connection between the defendants'
fraud and the plaintiffs' purchase of stock in
such a case is no less significant than in a
case of direct reliance on misrepresentations.
Basic, Inc., 485 U.S. at 241-42 (internal
quotations and citation omitted). Here,
Plaintiffs are entitled to a presumption of
reliance under a “fraud on the market”
theory because during the class period,
Ravisent common stock was listed on
NASDAQ, a highly efficient market, had a
trading volume in the range of hundreds of
thousand of shares per day, and was required
to file periodic public reports with the SEC.
(Am.Compl.¶ ¶ 70-71.)
*6 We also find that a class action is “superior to
other available methods for the fair and efficient
adjudication” of this case. Fed.R.Civ.P. 23(b)(3).
Rule 23(b)(3)'s superiority requirement asks the court
to consider the following:
(A) the interest of members of the class in
individually controlling the prosecution or defense of
separate actions; (B) the extent and nature of any
litigation concerning the controversy already
commenced by or against members of the class; (C)
the desirability or undesirability of concentrating the
litigation of the claims in the particular forum; (D)
the difficulties likely to be encountered in the
management of a class action.
Fed.R.Civ.P. 23(b)(3).

FN8. To the extent that Plaintiffs must prove
reliance, as in their Rule 10b-5 claims,

The Third Circuit has stated that “class actions are a
particularly appropriate and desirable means to
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resolve claims based on the securities laws, ‘since the
effectiveness of the securities laws may depend in
large measure on the application of the class action
device.” ’ Eisenberg, 766 F.2d at 785 (quoting Kahan
v. Rosenstiel, 424 F.2d 161, 169 (3d Cir.1970)). Part
of the reason is that the class action mechanism
overcomes the “problem that small recoveries do not
provide the incentive for any individual to bring a
solo action prosecuting his or her rights.” Amchem
Prods. Inc., 521 U.S. at 617 (internal quotations and
citation omitted). Here, a class action is superior to
individual lawsuits because it provides an efficient
alternative to individual claims, and because
individual class members are unlikely to bring
individual actions given the likelihood that litigation
expenses would exceed any recovery. Further,
individuals who wished to pursue their own actions
would have excluded themselves from the settlement
class; the remainder presumably have accepted the
efficiencies of class resolution. In re Global Crossing
Sec. & ERISA Litig., 225 F.R.D. 436, 454
(S.D.N.Y.2004). We are also unaware of any other
individual claims being pressed against Defendants
for the wrongs alleged in this action. And finally,
when a class is being certified solely for settlement
purposes, we need not consider the manageability
issues that would arise if the case were to be litigated
as a class action. Amchem, 521 U.S. at 620. Lead
Plaintiffs
have
established
the
superiority
requirement of Rule 23(b)(3). We will certify the
class and assess the fairness of the proposed
settlement.

III. FAIRNESS OF THE SETTLEMENT
AGREEMENT
Pursuant to Federal Rule of Civil Procedure 23(e), a
district court “may approve a settlement ... that would
bind class members only after a hearing and on
finding that the settlement ... is fair, adequate, and
reasonable.” Fed.R.Civ.P. 23(e)(1)(C). In assessing
whether the proposed settlement is fair, adequate, and
reasonable, we must “independently and objectively
analyze the evidence and circumstances ... to
determine whether the settlement is in the best
interest of those whose claims will be extinguished.” '
In re Gen. Motors Corp., 55 F.3d at 785 (quoting 2
Herbert B. Newberg & Alba Conte, Newberg on
Class Actions § 11.41, at 11-88 to 11-89 (3d
ed.1992)); see also id. (stating that “the district court
acts as a fiduciary who must serve as a guardian of
the rights of absent class members”). We must “make
findings that support the conclusion that the
settlement is fair, reasonable, and adequate .... in
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sufficient detail to explain to class members and the
appellate courts” the reasons for approving or
denying the settlement.
Fed.R.Civ.P. 23(e)(1)
advisory committee note. Although the ultimate
determination of fairness is left to the court, there is a
presumption of fairness for a proposed settlement
when: “ ‘(1) the settlement negotiations occurred at
arm's length; (2) there was sufficient discovery; (3)
the proponents of the settlement are experienced in
similar litigation; and (4) only a small fraction of the
class objected.” ’ In re Warfarin Sodium Antitrust
Litig., 391 F.3d at 535 (quoting In re Cendant Corp.
Litig., 264 F.3d 201, 232 n. 18 (3d Cir.2001)). In this
case, the proposed settlement is entitled to a
presumption of fairness because settlement
negotiations have been conducted at arm's length by
capable and experienced counsel, sufficient discovery
has occurred so that both sides have been able to
adequately explore the strengths and weaknesses of
their respective positions, and no class members
objected to or requested exclusion from the
settlement.
*7 The Third Circuit has developed a nine-factor test
that provides the analytical framework for making the
fairness determination. The factors are: (1) the
complexity, expense, and likely duration of litigation;
(2) the reaction of the class to the settlement; (3) the
stage of the proceedings and the amount of discovery
completed; (4) the risks of establishing liability; (5)
the risks of establishing damages; (7) the ability of
the defendants to withstand a greater judgment; (8)
the range of reasonableness of the settlement fund in
light of the best possible recovery; and (9) the range
of reasonableness of the settlement fund in light of all
the attendant risks of litigation. Girsh v. Jepson, 521
F.3d 153, 157 (3d Cir.1975). We will consider each
factor in turn.

A. Complexity, Expense, and Likely Duration of
Litigation
This factor, which “captures ‘the probable costs, in
both time and money, of continued litigation,” ’ In re
Cendant Corp. Litig., 264 F.3d at 233 (quoting In re
Gen. Motors Corp., 55 F.3d at 812), weighs in favor
of the proposed settlement. Continuing the litigation
would likely require additional discovery, extensive
pretrial motions practice (including summary
judgment motions), a trial, and, if Lead Plaintiffs
were successful, the delay and expense of an appeal.
Absent a settlement, this action likely would not be
resolved for several additional years. The case would
also be complex, as Co-Lead Counsel “would rely
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heavily on the development of a paper trial through
numerous public and private documents,” In re Ikon
Office Solutions, Inc., 194 F.R.D. 166, 179
(E.D.Pa.2000), to establish liability to a jury.
Furthermore, in light of Ravisent's financial
condition, a future recovery may be less valuable to
the class than the benefits of the present settlement.
FN9

FN9. Ravisent's closing stock price on April
15, 2005 was $0.34, and the company
reported a market value of about $11
million. Summary Quote, Axeda Systems,
Inc.,
NASDAQ.com,
at
http://
quotes.nasdaq.com/asp/summaryquote.asp?s
ymbol=XEDAC- & selected =XEDAC60
(last visited Apr. 18, 2005). In addition,
NASDAQ has commenced administrative
proceedings to delist Ravisent from the
stock exchange. Form 8-K, Axeda Systems,
Inc. (Jan. 10, 2005).
B. The Reaction of the Class to the Settlement
The second Girsh factor “attempts to gauge whether
members of the class support the settlement.” In re
Prudential Ins. Co. of Am. Sales Practice Litig. Agent
Action, 148 F.3d at 318. This factor weighs strongly
in favor of settlement, since there were no objectors
or requests for exclusion. Although the lack of
objections to a proposed settlement alone is not
dispositive, we believe it to be indicative given the
individual notice provided to class members
regarding the terms of the proposed settlement. See,
e.g., In re Cendant Corp., 264 F.3d at 235 (“The vast
disparity between the number of potential class
members who received notice of the Settlement and
the number of objectors creates a strong presumption
that this factor weighs in favor of settlement.”);
Fanning v. AcroMed Corp. (In re Orthopedic Bone
Screw Prods. Liab. Litig.), 176 F.R.D. 158, 185
(E.D.Pa.1997) (stating that a “relatively low
objection rate ‘militates strongly in favor of approval
of the settlement” ’ (citation omitted)); Sala v. Nat'l
R.R. Passenger Corp., 721 F.Supp. 80, 83
(E.D.Pa.1989) (“[T]he reaction of the class to the
settlement is perhaps the most significant factor to be
weighed in considering its adequacy.”).

C. Stage of the Proceedings and Amount of
Discovery Completed
*8 The third factor “ ‘captures the degree of case
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development that class counsel have accomplished
prior to settlement. Through this lens, courts can
determine whether counsel had an adequate
appreciation of the merits of the case before
negotiating.” ’ In re Cendant Corp. Litig., 264 F.3d at
235 (quoting In re Gen. Motors Corp., 55 F.3d at
813). Here, the parties arrived at the settlement after
we ruled on Defendants' motion to dismiss and after
Lead Plaintiffs reviewed a significant number of
documents produced by Defendants and third parties,
including the SEC and Ravisent's auditors. (Doc.
Nos. 30, 43 at 12.) Co-Lead Counsel also state that
during the course of the litigation, they “consulted
with experts on matters of accounting, inventory and
financial statement presentation, and materiality,
causation, and damages to assist with the
consideration and analysis of the strengths and
weaknesses of their claims.” (Doc. No. 43 at 13.)
Thus, the settlement occurred at a stage where “ ‘the
parties certainly [had] a clear view of the strengths
and weaknesses[ ]’ of their cases.” Bonett v. Educ.
Debt Servs., No. 01-CV-6528, 2003 U.S. Dist.
LEXIS 9757, at *6 (E.D.Pa. May 9, 2003) (quoting
In re Warner Communications Sec. Litig., 618
F.Supp. 735, 745 (S.D.N.Y.1985), aff'd, 798 F.2d 35
(2d Cir.1986)). This factor also favors approval.

D. Risks of Establishing Liability and Damages
The fourth and fifth factors “survey the potential
risks and rewards of proceeding to litigation in order
to weigh the likelihood of success against the benefits
of an immediate settlement.” In re Warfarin Sodium
Antitrust Litig., 391 F.3d at 537; see also In re
Cendant Corp. Litig., 264 F.3d at 238 (stating that
these factors “attempt[ ] to measure the expected
value of litigating the action rather than settling it at
the current time”). Both of these factors weigh in
favor of approval of the settlement. Although Lead
Plaintiffs believe there is evidence that Ravisent did
not follow its stated revenue recognition policies and
that its 1999 revenues were artificially inflated by
approximately $4.7 million, there are risks that a jury
might disagree. Recovery based on a “ ‘fraud on the
market’ theory ... requires that ‘the complained of
misrepresentation or omission have actually affected
the market price of the stock.” ’ Nathenson v.
Zonagen, Inc. (In re Zonagen Sec. Litig.), 322
F.Supp.2d 764, 775 (D.Tex.2003) (quoting
Nathenson v. Zonagen, Inc., 267 F.3d 400, 415 (5th
Cir.2001)); see also Sparling v. Daou (In re Daou
Sys.), 397 F.3d 704, 722 (9th Cir.2005) (“[I]f the
[allegedly] improper accounting did not lead to the
decrease in [defendant]'s stock price, plaintiffs'
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reliance on the improper accounting in acquiring the
stock would not be sufficiently linked to their
damages.”).
Ravisent's
March
14,
2000,
announcement that it would restate its second and
third quarter 1999 results did not cause a significant
decrease in its stock price, however. Lead Plaintiffs
recognize that the inconsistency of the market's
reaction to bad news underlying the class's claims
does not support a clear finding of liability with
respect to the Defendants' alleged misrepresentations.
(Doc. No. 43 at 13-14.) Plaintiffs would also have to
prove that the amount of claimed damages was the
result of the Defendants' alleged misrepresentations
and not other market-affecting events, such as
changes in the software development market. See,
e.g., In re Initial Pub. Offering Sec. Litig., 2004 U.S.
Dist. LEXIS 20497, at *172 (stating that in
calculating damages, “a jury may be asked to
compute the ‘true value’ of a stock over time,
including fluctuations due to various price-affecting
events, and ... determine by what degree the stock
was inflated at any given time during the class
period”). Thus, there is a significant risk for Plaintiffs
in attempting to establish liability and/or damages if
this action proceeded to trial. This factor also weighs
in favor of approval.

E. Risks of Maintaining the Class Action Through
Trial
*9 Class certification may be amended or
reconsidered at any time before judgment. See
Fed.R.Civ.P. 23(c)(1)(C) (“[A]n order [granting class
certification] under Rule 23(c)(1) may be altered or
amended before final judgment.”); see also In re
Warfarin Sodium Antitrust Litig., 391 F.3d at 537 (“A
district court retains the authority to decertify or
modify a class at any time during the litigation if it
proves to be unmanageable.”). There is always some
risk that a class certified for settlement purposes
would become unmanageable if it became a litigation
class. In re Warfarin Sodium Antitrust Litig., 391
F.3d at 537. Defendants might also seek to decertify
the class prior to trial. Orloff v. Syndicated Office
Sys., Inc., Civ. A. No. 00-CV-5355, 2004 U.S. Dist.
LEXIS 7151, at *20 (E.D.Pa. Apr.20, 2004). This
factor is also in favor of approval.

F. Defendants' Inability to Withstand a Greater
Judgment
This factor addresses whether Ravisent “could
withstand a judgment in an amount significantly
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greater than the [proposed] [s]ettlement.” In re
Cendant Corp. Litig., 264 F.3d at 240. There is
clearly a substantial risk in this case that Defendants
would not be able to withstand a greater judgment, as
Ravisent's financial fortunes never recovered after the
end of the class period. Ravisent's present market
value is less than $13 million, and the company's
recent financial statement for 2004 indicates that the
company had a net loss of approximately $9.7 million
($0.30/share) on total revenues of $12.9 million.
Form 10-K, Annual Report, Axeda Systems, Inc., at
28
(Apr.
12,
2005),
available
at
http://www.sec.gov/Archives/
edgar/data/1052593/000119312505074874/d10k.htm
# tx69626_8. In fact, the proposed settlement is being
funded entirely by Ravisent's insurance carriers from
the class period, and constitutes almost all the
coverage available in the first two layers of
insurance. (Doc. No. 43 at 17.) The amount
recoverable from the remaining coverage would not
justify the necessary expenses incurred by several
more years of litigation. Therefore, this factor is in
favor of settlement.

G. The Range of Reasonableness of the Settlement in
Light of the Best Possible Recovery and in Light of
All Attendant Risks of Litigation
The final two Girsh factors consider how the
settlement compares to the best and worse case
scenarios. In other words, they “evaluate whether the
settlement represents a good value for a weak case or
a poor value for a strong case. The factors test two
sides of the same coin: reasonableness in light of the
best possible recovery and reasonableness in light of
the risks the parties would face if the case went to
trial.” In re Warfarin Sodium Antitrust Litig., 391
F.3d at 538. Here, Co-Lead Counsel believe that
there is significant evidence from which a jury could
find that Defendants violated various securities laws
and regulations, and that if the class can establish
causation, the total possible damages in a best-case
scenario would be $57 million. (Doc. No. 43 at 18.)
The proposed settlement is $7 million, which is
12.2% percent of the maximum possible damages.
This percentage of recovery is within the range of
reasonable recovery for a securities class action. As
another court in this District has noted, a study by
Professor John C. Coffee, Jr., Adolf A. Berle
Professor of Law at Columbia University Law
School, determined that since 1995, class action
settlements have typically recovered “between 5.5%
and 6.2% of the class members' estimated losses.” In
re Rite Aid Corp. Sec. Litig., 146 F.Supp.2d 706, 715
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(E.D.Pa.2001); see also In re Baan Co. Sec. Litig.,
284 F.Supp.2d 62, 66 (D.D.C.2003) (“ ‘Courts have
not identified a precise numerical range within which
a settlement must fall in order to be deemed
reasonable; but an agreement that secures roughly six
to twelve percent of a potential trial recovery, while
preventing further expenditures and delays and
eliminating the risk that no recovery at all will be
won, seems to be within the targeted range of
reasonableness.” ’ (quoting In re Newbridge
Networks Sec. Litig., Civ. A. No. 94-1678, 1998 U.S.
Dist. LEXIS 23238, at *8 (D.D.C. Oct. 23, 1998))).
Numerous settlements have been approved with
percentages of recovery less than the proposed
settlement in this case. See, e.g., In re Linerboard
Antitrust Litig., 321 F.Supp.2d 619, 633
(E.D.Pa.2004) (listing various cases where district
courts approved settlements less than ten percent of
maximum possible recovery). And, as described
above, the possibility that the class would actually be
able to recover an amount substantially in excess of
$7 million is questionable in view of Defendants'
present financial condition. Accordingly, these
factors weigh in favor of approval.

H. Conclusion
*10 All of the Girsh factors favor settlement. We
therefore conclude that the proposed settlement is
fair, adequate, and reasonable. The plan of allocation,
which reimburses each class member based on the
difference between the purchase and sale prices of
Ravisent stock at the date of purchase and sale, is
also fair and reasonable. (Doc. No. 43 at 19-20, Ex. A
at 5, 11.) The proposed settlement will be approved.
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represents one-third (1/3) of the settlement fund. FN10
(Doc. No. 44 at 1.) We must determine whether this
request is fair and reasonable. Hensley v. Eckerhart,
461 U.S. 424, 433, 103 S.Ct. 1933, 76 L.Ed.2d 40
(1983); see also Fed.R.Civ.P. 23(h) (“In an action
certified as a class action, the court may award
reasonable attorney fees and nontaxable costs
authorized by law[.]”). We assess the fairness and
reasonableness of this request using the percentageof-recovery method, and then conduct a cross-check
by employing the lodestar method of calculation.

FN10. This amount includes $175,890.66 in
expenses incurred by Plaintiffs' counsel
during the course of litigation. (Doc. No. 44
at 1.)
A. Percentage of Recovery
In this Circuit, “[t]he percentage-of-recovery method
is ‘generally favored’ in cases involving a common
[settlement] fund....” In re Cendant Corp. PRIDES
Litig., 243 F.3d 722, 732 (3d Cir.2001). In fact,
Congress has explicitly adopted the percentage-ofrecovery method for securities class actions by the
Private Securities Litigation Reform Act of 1995. See
15 U.S.C. § 78u-4(a)(6) (“Total attorneys' fees and
expenses awarded by the court to counsel for the
plaintiff class shall not exceed a reasonable
percentage of the amount of any damages and
prejudgment interest actually paid to the class.”); see
also In re Rite Aid Corp. Sec. Litig., 396 F.3d at 300.
The percentage-of-recovery method “resembles a
contingent fee in that it awards counsel a variable
percentage of the amount recovered for the class.” In
re Cendant Corp. PRIDES Litig., 243 F.3d at 732 n.
10 (internal quotations and citation omitted).

IV. AWARD OF ATTORNEYS' FEES AND COSTS
“ ‘A thorough judicial review of fee applications is
required for all class action settlements.” ’ In re Rite
Aid Corp. Sec. Litig., 396 F.3d 294, 299 (3d
Cir.2005) (quoting In re Prudential Ins. Co. of Am.
Sales Practice Litig. Agent Action, 148 F.3d at 333)
(brackets omitted). At the fee determination stage, the
district judge must protect the class's interest by
acting as a fiduciary for the class. In re Cendant
Corp. Litig., 264 F.3d at 231. The final decision as to
the proper amount of attorneys' fees rests with the
court. In re Ikon Office Solutions, Inc., 194 F.R.D. at
193.

The Third Circuit has directed district courts to
consider the following seven factors when analyzing
a fee award's reasonableness under the percentage-ofrecovery method:
(1) the size of the fund created and the number of
persons benefitted; (2) the presence or absence of
substantial objections by members of the class to the
settlement terms and/or fees requested by counsel; (3)
the skill and efficiency of the attorneys involved; (4)
the complexity and duration of the litigation; (5) the
risk of nonpayment; (6) the amount of time devoted
to the case by plaintiffs' counsel; and (7) the awards
in similar cases.

Here, Plaintiffs' counsel requests an award of
$2,333,333 for attorneys' fees and expenses, which

*11 Gunter v. Ridgewood Energy Corp., 223 F.3d
190, 195 n. 1 (3d Cir.2001) (citing In re Prudential
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Ins. Co. of Am. Sales Practice Litig. Agent Action,
148 F.3d at 336-40). We note that several of these
factors are similar to the Girsh factors considered in
assessing the fairness of a class settlement. In re Rite
Aid Corp. Sec. Litig., 396 F.3d at 301 n. 9.
Here, we find that all of the Gunter factors weigh in
favor of approving Plaintiffs' fee request. The
settlement fund of $7 million is a significant cash
benefit to the class, especially in light of the fact that
a larger settlement runs the risk of nonpayment due to
Ravisent's problematic financial condition. Plaintiffs'
attorneys are skilled and experienced advocates, and
have successfully prosecuted numerous securities
class actions in this District and elsewhere. (Doc. No.
44, Exs.1-7.) The complexity and difficulty of this
litigation is substantial, as it involved numerous legal
obstacles to achieving a successful resolution for the
class under the PSLRA, including establishing
causation, scienter, and damages. In re Ikon Office
Solutions, Inc., 194 F.R.D. at 194; see also id. (“The
Court acknowledges that securities actions have
become more difficult from a plaintiff's perspective
in the wake of the PSLRA.... The Act imposes many
new procedural hurdles.... It also substantially alters
the legal standards applied to securities fraud claims
in ways that generally benefit defendants rather than
plaintiffs.”). Co-Lead Counsel and the members of
the class Executive Committee also have spent a
substantial amount of time (1,724.9 hours) litigating
this matter. (Doc. No. 44 at 14, Exs. 1-7.) It is also
important to note that there have been no objections
to the request for attorneys' fees or expenses, or to the
settlement itself. This is significant evidence that the
proposed fee request is fair. See In re Linerboard
Antitrust Litig., MDL No. 1261, 2004 U.S. Dist.
LEXIS 10532, at *18 (E.D. Pa. June 2, 2004) (“The
absence of objections supports approval of the Fee
Petition.”); In re Aetna Inc. Sec. Litig., MDL No.
1219, 2001 U.S. Dist. LEXIS 68, at *48 (E.D.Pa. Jan.
4, 2001) (“[T]he Class members' view of the
attorneys' performance, inferred from the lack of
objections to the fee petition, supports the fee
award.”). Finally, courts within this Circuit have
typically awarded attorneys' fees of 30% to 35% of
the recovery, plus expenses. See, e.g., In re
CareSciences, Inc. Sec. Litig., Civ. A. No. 01-5266
(E.D.Pa. Oct. 29, 2004) (order approving award of
attorneys' fees and expenses) (awarding one-third
recovery of $3.3 million settlement fund, plus
expenses); In re Penn Treaty Am. Corp., Civ. A. No.
01-1896 (E.D.Pa. Feb.5, 2004) (order approving
award of attorneys' fees and expenses) (awarding
30% of $2.3 million settlement fund); In re Corel
Corp. Sec. Litig., 293 F.Supp.2d 484, 495-98
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(E.D.Pa.2003) (awarding one-third of $7 million
settlement fund, plus expenses); cf. In re Ikon Office
Solutions, Inc., 194 F.R.D. at 194 (“[I]n private
contingency fee cases, particularly in tort matters,
plaintiffs' counsel routinely negotiate agreements
providing for between thirty and forty percent of any
recovery.”). We therefore conclude that Plaintiffs'
attorneys' fees and expense requests are fair and
reasonable.

B. Lodestar Cross-Check
*12 In addition to the percentage-of-recovery
approach, the Third Circuit has suggested that it is “
‘sensible’ for district courts to ‘cross-check’ the
percentage fee award against the ‘lodestar’ method.”
In re Rite Aid Corp. Sec. Litig., 396 F.3d at 305
(citing In re Prudential Ins. Co. of Am. Sales Practice
Litig. Agent Action, 148 F.3d at 333). “The lodestar
award is calculated by multiplying the number of
hours reasonably worked on a client's case by a
reasonable hourly billing rate for such services based
on the geographic area, the nature of the services
provided, and the experience of the attorneys.” FN11
Id. The multiplier takes “into account the contingent
nature and risk of the litigation, the results obtained
and the quality of service rendered by counsel.” In re
Gen. Instrument Sec. Litig., 209 F.Supp.2d 423, 434
(E.D.Pa.2001); see also In re Rite Aid Corp. Sec.
Litig., 396 F.3d at 305-06 (“The multiplier is a device
that attempts to account for the contingent nature or
risk involved in a particular case and the quality of
the attorneys' work.”). “The lodestar cross-check
serves the purpose of alerting the trial judge that
when the multiplier is too great, the court should
reconsider its calculation under the percentage-ofrecovery method, with an eye towards reducing the
award.” In re Rite Aid Corp. Sec. Litig., 396 F.3d at
306.

FN11. The reasonable billing rate must take
into account “a blended billing rate that
approximates the fee structure of all the
attorneys who worked on the matter.” In re
Rite Aid Corp. Sec. Litig., 396 F.3d at 306;
see also Manual for Complex Litigation
(Fourth) § 21.724 (2004) ( “[A] statement
of the hourly rates for all attorneys and
paralegals who worked on the litigation ...
can serve as a ‘cross-check’ on the
determination of the percentage of the
common fund that should be awarded to
counsel.” (emphasis added)).
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Co-Lead Counsel and the Executive Committee spent
1,724.9 hours over a period of four years prosecuting
this case. (Doc. No. 44 at 18, Exs. 1-7.) Multiplying
the total number of hours for each attorney by that
attorney's hourly billing rate, the lodestar of Co-Lead
Counsel and the Executive Committee is
$693,195.50.FN12 (Id. at 19, Exs. 1-7.) Using that
lodestar, the requested fee of $2,157,443 equates to a
multiple of 3.1. Lodestar multiples of less than four
are well within the range awarded by courts in this
Circuit. See, e.g., In re Prudential Ins. Co. of Am.
Sales Practice Litig. Agent Action, 148 F.3d at 341
(stating that lodestar “[m]ultiples ranging from one to
four are frequently awarded in common fund cases
where the lodestar method is applied” (internal
quotations and citation omitted)); In re Linerboard
Antitrust Litig., 2004 U.S. Dist. LEXIS 10532, at *50
(noting that from 2001 to 2003, the average
multiplier approved in common fund class actions
was 4.35); In re Aetna Inc. Sec. Litig., 2001 U.S.
Dist. LEXIS 68, at *49 (approving a lodestar
multiplier at 3.6). The lodestar cross-check supports a
percentage fee award of one-third of the settlement
amount, including expenses.

FN12. In making these calculations, we rely
on summaries of billing records provided by
Plaintiffs' attorneys and filed in support of
their fee application. In re Rite Aid Corp.
Sec. Litig., 396 F.3d at 306-07.
An appropriate Order follows.

ORDER & FINAL JUDGMENT
AND NOW, this 18th day of April, 2005, after
having held a hearing to determine whether the terms
and conditions of the Stipulation and Agreement of
Settlement dated December 14, 2004 (the
“Stipulation”) should be approved as fair, adequate,
and reasonable to settle the claims raised in the
Consolidated and Amended Class Action Complaint
(“Complaint”), including the release of the
Defendants and the Released Persons, as those terms
are defined in the Stipulation; whether judgment
should be entered dismissing the Complaint on the
merits and with prejudice in favor of Defendants and
against all Class Members who have not requested
exclusion therefrom; whether to approve the Plan of
Allocation as a fair and reasonable method to allocate
the settlement proceeds among the Class Members;
whether to approve Plaintiffs' counsels' application
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for an award of attorneys' fees and reimbursement of
expenses; whether a Notice of the hearing
substantially in the form approved by the Court was
mailed to all persons or entities reasonably
identifiable, who purchased Ravisent Technologies,
Inc. (“Ravisent”) shares on the open market during
the period between July 15, 1999, and April 27, 2000,
inclusive (the “Class Period”), pursuant or traceable
to Ravisent's IPO Registration Statement, except
those persons or entities excluded form the definition
of the Class; and whether a summary notice of the
hearing substantially in the form approved by the
Court was published on the Internet pursuant to the
specifications of the Court;
*13 IT IS ORDERED AS FOLLOWS:
1. The Court has jurisdiction over the subject matter
of this Action, the Plaintiffs, all Class Members, and
the Defendants.
2. The prerequisites for a class action under Federal
Rule of Civil Procedure 23(a) and (b)(3) have been
satisfied in that:
a. The number of Class Members is so numerous that
joinder of all members thereof is impracticable;
b. There are questions of law and fact common to the
Class;
c. The claims of the Class Representatives are typical
of the claims of the Class they seek to represent;
d. The Class Representatives have and will fairly and
adequately represent the interests of the Class;
e. The questions of law and fact common to the
members of the Class predominate over any
questions affecting only individual members of the
Class; and
f. A class action is superior to other available
methods for the fair and efficient adjudication of the
controversy.
3. This action is certified as a class pursuant to
Federal Rule of Civil Procedure 23 on behalf of all
persons who purchased Ravisent shares on the open
market during the Class Period, pursuant or traceable
to Ravisent's IPO Registration Statement, and who
were damaged thereby, excluding the following:
Defendants; the officers and directors of Ravisent
during the Class Period; any entity in which any
Defendant has a controlling interest; the underwriters
of the IPO; any officer, director, partner, subsidiary,
parent, or affiliate of any of the underwriters of the
IPO; and the legal representatives, heirs, successors,
or assigns of any such persons.
4. Notice of the pendency of this Action as a class
action and of the proposed Settlement was given to
all Class Members who could be identified with
reasonable effort. The form and method of notifying
the Class of the pendency of the action as a class
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action and of the terms and conditions of the
proposed Settlement met the requirements of Federal
Rule of Civil Procedure 23, Section 21D(a)(7) of the
Securities Exchange Act of 1934, 15 U.S.C. § 87u4(a)(7), as amended by the Private Securities
Litigation Reform Act of 1995 (“PSLRA”), due
process, and any other applicable law, constituted the
best possible notice practicable under the
circumstances, and constituted due and sufficient
notice to all persons and entities entitled thereto.
5. The Settlement is approved as fair, reasonable, and
adequate, and the parties are directed to consummate
the Settlement in accordance with the terms and
provisions of the Stipulation.
6. The Complaint, which was filed on a good faith
basis pursuant to the PSLRA and Federal Rule of
Civil Procedure 11 and all publicly available
information, is hereby dismissed with prejudice and
without costs, except as provided in the Stipulation,
as against the Defendants. Upon the Effective Date
hereof, Lead Plaintiffs and each of the Class
Members shall be deemed to have, and by operation
of this judgment shall have, fully, finally, and forever
released, relinquished, and discharged all settlement
claims against each and all of the Released Persons,
whether or not such Class Member or Lead Plaintiff
executes and delivers a Proof of Claim and Release.
*14 7. Plaintiffs and all Class Members, on behalf of
themselves, their heirs, executors, administrators,
successors, and assigns, upon the Effective Date of
the Settlement, shall be deemed to have covenanted
not to sue and be permanently barred and enjoined
from instituting further legal action based upon all
Settled Claims, including Unknown Claims, against
the Released Persons, as those terms are defined in
the Notice.
8. The Released Persons, upon the Effective Date of
the Settlement, are hereby permanently barred and
enjoined from instituting, commencing, or suing
based upon any and all claims, rights, demands,
causes of action, or suits against any of the Plaintiffs,
Class Members, or their attorneys, which arise out of
or relate to the institution, prosecution, or settlement
of the Action, except claims arising out of or related
to the obligations of the Plaintiffs, Class Members, or
their attorneys embodied in this Stipulation or the
implementation or enforcement of this Stipulation or
the Settlement of this Action.
9. Neither this Order and Final Judgment, the
Stipulation, nor any of its terms and provisions, nor
any of the negotiations or proceedings connected
with it, nor any of the documents or statements
referred to therein, shall be:
a. Offered or received against Defendants as evidence
of or construed as or deemed to be evidence of any
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presumption, concession, or admission by any of the
Defendants with respect to the truth of any fact
alleged by Plaintiffs or the validity of any claim that
had been or could have been asserted in the Action or
in any litigation, or the deficiency of any defense that
has been or could have been asserted in the Action or
in any litigation, or of any liability, negligence, fault,
or wrongdoing of the Defendants;
b. Offered or received against Defendants as
evidence of a presumption, concession, or admission
of any fault, misrepresentation, or omission with
respect to any statement or written document
approved or made by any Defendant, or against
Plaintiffs and the Class as evidence of any infirmity
in the claims of Plaintiffs and the Class;
c. Offered or received against the Defendants or
against the Plaintiffs or the Class as evidence of a
presumption, concession, or admission with respect
to liability, negligence, fault, or wrongdoing, or in
any way referred to for any other reason as against
any of the parties of the Stipulation, in any other
civil, criminal, or administrative action or
proceeding, other than such proceedings as may be
necessary to effectuate the provisions of the
Stipulation; provided, however, that Defendants may
refer to the Stipulation to effectuate the liability
protection granted them thereunder;
d. Construed against the Defendants or the Plaintiffs
and the Class as an admission or concession that the
consideration to be given hereunder represents the
amount which could be or would have been
recovered after trial; or
e. Construed as or received in evidence as an
admission, concession, or presumption against
Plaintiffs of the Class, or any of them, that any of
their claims are without merit or that damages
recoverable under the Complaint would not have
exceeded the Settlement Fund.
*15 10. The Plan of Allocation is approved as fair
and reasonable and Co-Lead Counsel and the Claims
Administrator are directed to administer the
Stipulation in accordance with its terms and
provisions.
11. The Court finds that all parties and their counsel
have complied with each requirement of Federal Rule
of Civil Procedure 11 as to all proceedings herein.
12. Co-Lead Counsel, on their own behalf and on
behalf of Plaintiffs' counsel, are hereby awarded onethird (1/3) of the Settlement Amount in fees, and in
reimbursement of expenses, which the Court finds to
be fair and reasonable, which fees and expenses shall
be paid directly to Co-Lead Counsel from the
Settlement Fund with interest from the date the
Settlement Amount was paid to the Escrow Agent to
the date of payment pursuant to this Order, at the
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same interest rate earned by the Settlement Fund. CoLead Counsel shall allocate these fees among
Plaintiffs' counsel of record in a fashion and amount
that, in their sole discretion, fairly compensates all
counsel for their respective contributions to the
prosecution of this Action.
13. Exclusive jurisdiction is hereby retained over the
parties and the Class Members for all matters relating
to this Action, including the administration,
interpretation, effectuation, or enforcement of the
Stipulation and this Order and Final Judgment, and
including any application for fees and expenses
incurred in connection with administering and
distributing the settlement proceeds to the Class
Members.
14. Without further order of the Court, the parties
may agree to reasonable extensions of time to carry
out any provisions of the Stipulation.
15. The Clerk shall close this case for statistical
purposes.

IT IS SO ORDERED.
E.D.Pa.,2005.
In re Ravisent Technologies, Inc. Securities
Litigation
Not Reported in F.Supp.2d, 2005 WL 906361
(E.D.Pa.), Fed. Sec. L. Rep. P 93,229
Briefs and Other Related Documents (Back to top)
• 2:00CV01014 (Docket) (Feb. 25, 2000)
END OF DOCUMENT

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Page 13

TAB 13

362 F.Supp.2d 587
362 F.Supp.2d 587, 2005 WL 697461 (E.D.Pa.), Fed. Sec. L. Rep. P 93,144
(Cite as: 362 F.Supp.2d 587, 2005 WL 697461 (E.D.Pa.))

Motions, Pleadings and Filings
United States District Court,
E.D. Pennsylvania.
In re: RITE AID CORPORATION SECURITIES LITIGATION
This Document Relates To: ALL ACTIONS.
No. MDL 1360.
Master File No. 99-1349.
March 24, 2005.
Background: Following approval of partial settlement of
securities fraud class action, 146 F.Supp.2d 706, plaintiffs
sought approval of new proposed partial settlement against
remaining defendants, comprising corporation's independent
auditor, its former chief executive officer, and its former
chief operating officer. The District Court, 269 F.Supp.2d
603, approved settlement, and objecting class member appealed. The Court of Appeals, 396 F.3d 294, vacated and remanded. On remand, plaintiffs filed renewed motion for attorney fee award.
Holding: The District Court, Dalzell, J., held that attorney
fee award of 25%, amounting to approximately $31.7 million, was reasonable.
Motion granted.
West Headnotes
Attorney and Client
155
45k155 Most Cited Cases
Attorney fee award of 25% of settlement fund in large securities fraud class action against auditor, amounting to approximately $31.7 million, was reasonable, even though it
resulted in lodestar multiplier of 6.96; case involved largest
class recovery on record against auditor in securities fraud
action, counsel obtained unprecedented results without relying on fruits of any official investigation, case was very
complex, and counsel exhibited considerable skill.
*588 Carole A. Broderick, Robin Switzenbaum, Sherrie R.
Savett, Stuart J. Guber, Berger & Montague, P.C., Robert P.
Frutkin, Law Offices Bernard M. Gross PC, Justin K.
Miller, Marvin Larsson Henkin & Scheuritzel, Peter F. Mar-
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vin, Marvin & Henkin, Philadelphia, PA, David J. Bershad,
Robert P. Sugarman, William C. Fredericks, Steven G.
Schulman, Milberg Weiss Bershad Hynes & Lerach LLP,
Ira M. Press, Roger W. Kirby, New York City, William E.
Johnson, William E. Johnson Law Offices, Los Angeles,
CA, for Plaintiffs.
Alan J. Davis, William A. Slaughter, Ballard Spahr Andrews & Ingersoll LLP, James J. Rodgers, Dilworth Paxson
L.L.P., David M. Howard, Dechert LLP, William M. McSwain, U.S. Attorney's Office, John E. Caruso, John W. Frazier, IV, Montgomery McCracken Walker & Rhoads LLP,
Philadelphia, PA, Douglas B. Adler, Skadden Arps Slate
Meagher & Flom, Los Angeles, CA, William H. Jeffress,
Catherine Botticelli, Wallace L. Timmeny, Dechert Price &
Rhoads, Washington, DC, Allison J. Ross, John R. Oller,
Joseph T. Baio, Michael R. Young, Rachel J. Fremmer,
Richard L. Klein, Tariq Mundiya, Willkie Farr & Gallagher,
New York City, for Defendants.
Dennis J. Johnson, Johnson & Perkinson, South Burlington,
VT, for Movants.
Michael M. Baylson, Duane Morris LLP, Philadelphia, PA,
pro se.
MEMORANDUM
DALZELL, District Judge.
**1 Nearly two years ago, we awarded to class counsel for
plaintiffs attorneys fees equal to twenty-five percent of the
$126,641,315.00 Settlement Fund that their "extraordinarily
deft and efficient" representation made possible. See In re
Rite Aid Sec. Litig., 269 F.Supp.2d 603, 611 (E.D.Pa.2003)
[hereinafter Rite Aid II ]. Although we recognized that the
award was indeed "handsome," we nevertheless found that it
was "in all respects reasonable under the Gunter-Prudential
factors." Id. at 611; see also Gunter v. Ridgewood Energy
Corp., 223 F.3d 190, 195 n. 1 (3d Cir.2000); In re Prudential Ins. Co. Sales Practices Litig., 148 F.3d 283, 336-40 (3d
Cir.1998).
To confirm the reasonableness of the twenty-five percent
award, we performed a lodestar cross-check. See generally
In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 742 (3d
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Cir.2001) (exemplifying the cross-check analysis)
[hereinafter Cendant PRIDES ]. Consistent with our reading
of Cendant PRIDES, we used a "top hourly rate that blends
the rates of the senior-most lawyers at the firms of co-lead
counsel" to arrive at a lodestar multiplier of 4.07. Rite Aid
II, 269 F.Supp.2d at 611 n. 10. Similar multipliers appeared
to be "fairly common," so the multiplier did not affect our
conclusion that a twenty-five percent award was reasonable.
See id. at 611. Walter Kaufmann, one of the two objectors to
the motion of plaintiffs' counsel *589 for attorneys' fees,
took issue with our decision and appealed.
"In all respects but one," the Court of Appeals held that Rite
Aid II' s analysis was "exemplary." In re Rite Aid Sec. Litig.,
396 F.3d 294, 296 (3d Cir.2005) [hereinafter Rite Aid III ].
The court recognized that the "percentage-of-recovery method is generally favored in common fund cases" and noted
that district courts should place "primary reliance on the
percentage of common fund method." Id. at 300, 307.
Moreover, it held that we did not abuse our discretion in applying the Gunter-Prudential factors. Id. at 302-305.
The only error that the Court of Appeals found in Rite Aid II
was our use of "the billing rates of only the most senior partners of plaintiffs' co-lead counsel" in calculating the lodestar
multiplier. Id. at 306. Notably, the court did not hold that we
erred in approving a fee award with a multiplier of 4.07. In
fact, it carefully emphasized that multipliers "need not fall
within any pre-defined range, provided that the District
Court's analysis justifies the award." Id. at 307. Suggesting
that "[c]onsideration of multipliers used in comparable cases
may be appropriate," id. at 307 n. 17, the Court of Appeals
vacated our decision and remanded the case for further proceedings consistent with its opinion, id. at 308. In short, we
understand Rite Aid III to require us to reconsider the reasonableness of a twenty-five percent fee award after performing a lodestar cross-check consistent with its refinement of
Cendant PRIDES. Id. at 306-07.
**2 The lodestar multiplier equals the proposed fee award
divided by the product of the total hours worked by class
counsel and "blended billing rates that approximate the fee
structure of all the attorneys who worked on the matter."
[FN1] Id. at 306. Here, plaintiffs' counsel has proposed a fee
award of twenty-five percent of the $126,641,315.00 Settle-
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ment Fund, or $31,660,328.75. Although the Court of Appeals generally permits the use of blended rates to approximate the mathematical precision of a traditional lodestar
calculation, see supra note 1, plaintiffs' counsel already has
undertaken that burdensome task and computed the loadstar
as $4,549,824.75. [FN2] See Pls.' Compendium of Law
Firm Affs. Because we have at our disposal this relatively
precise lodestar calculus, we find it unnecessary to attempt
another calculus that could only yield a less precise approximation. Based on the $31,660,328.75 proposed fee award
and the $4,549,824.75 lodestar, we conclude that plaintiffs'
counsel requests approval of a fee award with a 6.96 multiplier.
FN1. We read the Court of Appeals's approval of
"blended rates" in conjunction with its recognizing
that the "lodestar cross-check calculation need entail neither mathematical precision nor beancounting." Rite Aid III, 396 F.3d at 306. A traditional lodestar calculation would require the court
to monetize the value of the work that each lawyer
expends on a case (by multiplying the number of
hours that she worked by her hourly rate) and then
to arrive at the "lodestar" by summing the values of
each lawyer's contribution. This sort of "beancounting" becomes unnecessary if the court approximates the lodestar by simply multiplying an
appropriate "blended rate" and the total number of
hours worked by all class counsel. Our error in Rite
Aid II occurred in "blending" only the rates of the
most senior attorneys when we should have "blended" the rates of all attorneys.
FN2. No one has challenged the accuracy of this
calculation. Indeed, any objection would be pointless because we need not validate the calculation
with "mathematical precision."
Having computed the multiplier, we must now consider
whether the twenty-five percent award is unreasonably large
and must be reduced. Plaintiffs' counsel and *590 the objectors [FN3] cite a bevy of allegedly "comparable" cases,
but the facts of this case, where counsel obtained a ninefigure settlement of a securities class action mostly from an
auditor, are undeniably unique. As plaintiffs' counsel stated
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at the hearing, auditors are rarely defendants in securities
class actions; no more than six percent of the securities class
actions filed in 2003 and 2004 even named auditors as defendants. [FN4] Among this rare breed, this case appears to
involve the largest class recovery on record against an auditor in a 10b-5 action, a fact no one at the hearing contested.
Moreover, plaintiffs' counsel obtained these unprecedented
results without relying on the fruits of any official investigation.
FN3. Walter Kaufmann filed a formal brief in opposition to plaintiffs' counsel's renewed motion for
award of attorneys' fees (docket entry # 196), and
the Pennsylvania Public School Employees' Retirement System and the New York State Teachers'
Retirement System filed informal letter briefs.
Though we have considered all of these documents, only Kaufmann's submission is part of the
record because only he filed it with the Clerk.
FN4. Because auditors can always claim that they
relied in good faith on the representations of a corporation's officers, it seems likely that many of the
10b-5 claims initially asserted against auditors are
dismissed without need for trial.
We have twice before discussed the uniqueness of this case
at length, see Rite Aid II; see also In re Rite Aid Sec. Litig.,
146 F.Supp.2d 706, 734-37 (E.D.Pa.2001) [hereinafter Rite
Aid I ], and we need not repeat that exposition again here.
Suffice it to say that, through the exercise of their considerable skill, plaintiffs' counsel obtained a historic recovery for
the class in a rare and complex kind of case where victory at
trial would have been, at best, remote and uncertain. [FN5]
FN5. It is again worth stressing that the settlement
here also involved these defendants' withdrawal of
their appeal of Rite Aid I. Rite Aid I involved a host
of complex legal issues, including many of first impression, and thus this second settlement assured
the finality of the first. Though not subject to dollar
valuation, this aspect of the settlement should not
be overlooked or minimized.
In conclusion, our recalculation of the multiplier does not
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alter our original conclusion. Upon consideration of the entire record, including evidence that the class members recovered only a fraction of their losses, we conclude that it is
reasonable to award attorneys' fees equal to twenty-five percent of the Settlement Fund.
An appropriate Order follows.
ORDER
AND NOW, this 24th day of March, 2005, upon consideration of In re Rite Aid Sec. Litig., 396 F.3d 294 (3d
Cir.2005), class counsel's memorandum in support of renewed motion for award of attorneys' fees, the declaration
of Sherrie Savett and David Bershad in support of renewed
motion for award of attorneys' fees, objection Walter
Kaufmann's opposition to class counsel's renewed motion
for award of attorneys' fees, the letter briefs of the
Pennsylvania Public School Employees' Retirement System
and the New York State Teachers' Retirement System, and
plaintiffs' counsel's epistolary reply thereto, and for the reasons set forth in the accompanying Memorandum and In re
Rite Aid Sec. Litig., 269 F.Supp.2d 603 (E.D.Pa.2003), it is
hereby ORDERED as follows:
**3 1. All objections are OVERRULED;
2. The renewed motion for award of attorneys' fees is
GRANTED;
3. Plaintiffs' counsel are AWARDED attorneys' fees in the
amount of $31,660,328.75 (the "Fee Award"), which *591
constitutes twenty-five percent of the Settlement Fund of
$126,641,315.00;
4. Plaintiffs' counsel are AWARDED reimbursement for expenses incurred in the prosecution and settlement of this action in the amount of $290,086.00 ("Expense Award");
5. Plaintiffs' counsel are further AWARDED interest on the
Fee Award and the Expense Award at the same rate as
earned by the Settlement Fund from May 30, 2003 through
the date of payment; and
6. There is no just reason for delay in the entry of judgment
pursuant to Rule 54(b) of the Federal Rules of Civil Procedure, and the Clerk is hereby directed to enter judgment in
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accordance with this Order.
362 F.Supp.2d 587, 2005 WL 697461 (E.D.Pa.), Fed. Sec.
L. Rep. P 93,144
Motions, Pleadings and Filings (Back to top)
• 2:99cv01349 (Docket) (Mar. 16, 1999)
END OF DOCUMENT
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United States District Court,S.D. New York.
RMED INTERNATIONAL, INC. et al., Plaintiffs,
v.
SLOAN'S SUPERMARKETS, INC., and John A.
Catsimatidis, Defendants.
No. 94 Civ. 5587(PKL)(RL.
May 15, 2003.

MEMORANDUM ORDER
LEISURE, J.
*1 Named plaintiff RMED International, Inc.
(“RMED”) brought this class action alleging
violations of Section 10(b) of the Securities
Exchange Act of 1934, Rule 10(b) promulgated
thereunder, and common law fraud by defendant
Sloan's Supermarkets, Inc. (“Sloan's”) and John
Catsimatidis.FN1 Following the first week of trial,
RMED reached a settlement with defendants on
January 10, 2003. Plaintiffs now move, pursuant to
Rule 23 of the Federal Rules of Civil Procedure, for
approval of (1) the settlement terms, (2) the requested
attorneys' fees and reimbursement of expenses, and
(3) a $25,000 incentive fee for the named plaintiff.
For the following reasons, the motion is granted in
full.
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objection nor did any class member appear at the
May 15 hearing. That does not eliminate, however,
the Court's duty to review the settlement.
In considering approval of a class settlement, “[t]he
central question ... is whether the compromise is fair,
reasonable and adequate.” Weinberger v. Kendrick,
698 F.2d 61, 73 (2d Cir.1982) (Friendly, J.). The
Second Circuit has noted several factors that are
useful to consider when making this determination,
and they include: (1) the complexity, expense and
likely duration of the case; (2) the class reaction to
the settlement; (3) the stage of the proceedings and
the amount of discovery completed; (4) the risks
plaintiffs face in establishing liability; (5) the risks
plaintiffs face in establishing damages; (6) the risks
of maintaining the class action through trial; (7) the
defendant's ability to withstand a greater judgment;
(8) the range of reasonableness of the settlement fund
to a possible recovery. City of Detroit v. Grinnell
Corp., 495 F.2d 448, 463 (2d Cir.1974); In re
American Bank Note Holographics, Inc. Sec. Litig.,
127 F.Supp.2d 418, 424 (S.D.N.Y.2001). Each of
these factors militates toward approving the
settlement.
This case was certainly complex, as it raised several
complicated issues surrounding both liability and
damages. Furthermore, any verdict likely would have
been appealed, further drawing out this nine-year
litigation.

FN1. RMED also brought causes of action
under Article 23-A of the General Business
Law of New York and for breach of
fiduciary duty. Following defendants'
summary judgment motion, the Court
dismissed those causes of action in an
Opinion and Order dated February 21, 2002.
See RMED Int'l, Inc. v. Sloan's
Supermarkets, Inc., 185 F.Supp.2d 389
(S.D.N.Y.2002) (Leisure, J.).

The lack of class member objections to the settlement
is certainly noteworthy. In fact, “ ‘the absence of
objectants may itself be taken as evidencing the
fairness of a settlement.” ’ Ross v. A.H. Robins, 700
F.Supp. 682, 684 (S.D.N.Y.1988) (quoting Weiss v.
Drew Nat'l Corp., 465 F.Supp. 548, 551 (S.D.N
.Y.1979)); see also Grinnell Corp., 495 F.2d at 462.
Considering the stage of the proceedings, both sides
and the Court are well apprised of the facts and the
law involved and therefore are able to make an
intelligent decision about the settlement value.

Pursuant to an Order issued by the Court dated
February 26, 2003, the class members have been
notified of the settlement terms and the requested
compensation both by mail and by a published notice.
The notice indicated that a hearing would be held on
May 15, 2003 to consider the settlement and that
anyone wishing to object should do so in writing by
April 28, 2003. No class member filed a written

*2 Additionally, the plaintiffs were facing serious
risks after the first week of trial. While it was
certainly early in the trial and the tide could have
turned, after the particularly effective crossexamination of Edward Reiss, the chairman of the
board of RMED, the ability of plaintiffs to establish
liability was in some doubt. Defendants also
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indicated that they would seek decertification of the
class and, based on Reiss's testimony regarding
statements made only to him and not to the entire
class, the Court would have seriously considered
such a motion. Damages were in question throughout
the litigation and the Court indicated to the parties at
the outset that, if liability was established, there was a
very real risk that only nominal damages would be
awarded. Plaintiffs have also alleged there is some
question whether defendants would have been able to
sustain a large verdict considering the cap on their
insurance policy.
Finally, and most importantly, considering all of the
risks attendant to this litigation, the proposed
settlement is well within the range of reasonableness.
As stated above, for several reasons plaintiffs faced a
very real risk of recovering nothing. In light of that
fact, a $975,000 settlement represents a significant
and reasonable recovery for the class members.
Considering each of these factors, the Court finds that
the proposed settlement is fair, reasonable and
adequate.FN2

FN2. The Court has also considered the
proposed allocation plan and finds that it is
also fair, reasonable and adequate.
The requested compensation for plaintiffs' attorneys
is also fair and reasonable. The law firm of Lehman
& Gikow has requested 33 1/3 % of the proposed
settlement. Arthur Lehman, Esq., has indicated that
the firm has thus far performed 2002.70 hours of
work on this litigation since 1994.FN3 The fee request
therefore represents slightly more than $160.00 an
hour, an entirely reasonable figure. Lehman & Gikow
undertook this case with significant risk that it would
receive no fees. In spite of this fact, the firm worked
diligently and conscientiously. In light of these
circumstances, and the fact that counsel successfully
negotiated a settlement of just under one million
dollars when there was significant risk of no recovery
for the class, $325,000 is a reasonable fee request and
the Court approves it.

FN3. Time sheets were provided to support
this claim. Mr. Lehman and David Gikow,
Esq., the principles of the firm, billed
essentially all of this time themselves. Both
attorneys are highly experienced and their
work before the Court in this matter has
been exemplary. Defendants' attorneys have
similarly comported themselves.
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The Court also approves the expense request of
$96,741.67. While the request is hardly the model of
specificity that the Court normally expects to see,
given the protracted litigation and the necessary costs
attendant thereto, the requested figure is acceptable.
Finally, the $25,000 incentive award requested for
RMED is reasonable. Incentive awards are given to
compensate named plaintiffs for the risk they have
incurred by pursuing the class action and the extra
effort they have expended. Dornberger v. Metro. Life
Ins. Co., 203 F.R.D. 118, 124-25 (S.D.N.Y.2001). In
this action, the named plaintiff was intimately
involved in the litigation throughout its pendency.
Furthermore,
unlike
many
class
action
representatives, RMED faced significant risk because
it advanced most of the expenses incurred in the
litigation. Instead of only facing the normal risk of
not recovering alleged losses, RMED also faced the
risk of losing close to $100,000 in litigation costs. In
light of these facts, an incentive award of $25,000 is
fair and reasonable.

CONCLUSION
*3 Based on the foregoing, plaintiffs' motion to
approve the class settlement, counsel fees and costs,
and a $25,000 incentive fee for the named plaintiff is
granted in full.
SO ORDERED.
S.D.N.Y.,2003.
RMED Intern., Inc. v. Sloan's Supermarkets, Inc.
Not Reported in F.Supp.2d, 2003 WL 21136726
(S.D.N.Y.)
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Arthur Lehman, Esq., Lehman & Gikow, P.C., New
York.
Jonathan Honig, Esq., Wolf, Block, Schorr, and
Solis-Cohen LLP, New York.
MEMORANDUM ORDER
LEISURE, District J.
*1 This class action under section 10(b) of the
Securities and Exchange Act of 1934, 15 U.S.C. §
78j(b), arises out of the purchase of common stock of
defendant Sloan's Supermarkets, Inc. (“Sloan's”) by a
class of investors who bought the stock at allegedly
artificially inflated prices during the period of
January 7, 1993 through June 2, 1994. Plaintiffs rely
on a “fraud on the market” theory, alleging that the
company's chief executive officer, defendant John A.
Catsimatidis, made materially false and misleading
representations and failed to disclose certain material
facts regarding a Federal Trade Commission antitrust
investigation of Sloan's.
In April 1999, defendants indicated their desire to
move, pursuant to Fed.R.Evid. 702, to exclude the
testimony at trial of plaintiffs' damages expert,
Candace L. Preston, a chartered financial analyst and
managing director at Bank of New York Capital
Partners, on the ground that her testimony is
insufficiently reliable under the principles articulated
in Daubert v. Merrell Dow Pharms., 509 U.S. 579
(1993). At a pre-trial conference held before this
Court on April 16, 1999, the parties agreed to have
the matter submitted to the Honorable Ronald L.
Ellis, United States Magistrate Judge. Consequently,
the Court referred the matter to Judge Ellis for a
written order, pursuant to 28 U.S.C. § 636(b)(1)(A)
and Fed.R.Civ.P. 72(a).
Defendants brought their motion before Judge Ellis
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on July 7, 1999. The crux of defendants' argument is
that Preston's methodology has a high potential rate
of error and has not been generally accepted by the
relevant scientific community. See Order at 11 (citing
Daubert, 509 U.S. at 593-94). It was their contention
that Preston failed to subtract from her damages
calculation the rise in Sloan's stock price that they
maintain can be attributed to legitimate, companyspecific events, such as a positive earnings
announcement and the acquisition of a major block of
stock by various investor groups. Specifically, they
noted that (1) Preston did not employ formal
statistical methods to isolate and exclude the portion
of inflation attributable to factors unrelated to the
alleged fraud; and (2) there is no statistical
correlation between the price of Sloan's common
stock and the movement of the Coopers & Lybrand
index of comparable small grocery stores, which
Preston incorporated into her model in order to
eliminate general market and industry effects.
On March 24, 2000, Judge Ellis issued a
Memorandum Opinion and Order (the “Order”),
denying defendants' motion. See Order at 20-21.
Finding that Preston “employ[ed] ... the same level of
intellectual rigor that characterizes the practice of an
expert in the relevant field,” id. at 20 (citing Kumho
Tire Co. v. Carmichael, 119 S.Ct. 1167, 1176
(1999)), Judge Ellis concluded that her testimony was
sufficiently reliable to be admitted under Rule 702
and Daubert. The Court has received defendants'
objections to the Order, dated April 3, 2000, as well
as their memorandum of law in support of their
objections, dated April 6, 2000. These objections
again pertain to the “basic unreliability of the Preston
testimony” and, in particular, her “doubly
incoherent” conclusion that none of the increase in
Sloan's stock price could be attributed to factors
unrelated to the alleged fraud. Def. Mem. at 5.
Defendants continue to characterize Preston's
opinions as “junk science,” and “ipse dixit in nature.”
Def. Mem. at 6-10.
*2 When considering a nondispositive matter such as
this,FN1 the Court “shall modify or set aside any
portion of the magistrate judge's order found to be
clearly erroneous or contrary to law.” Fed.R.Civ.P.
72(a). An order is “clearly erroneous” only when “the
reviewing court on the entire record is left with the
definite and firm conviction that a mistake has been
committed.” Nikkal Indus., Ltd. v. Salton, Inc., 689

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 2000 WL 420548 (S.D.N.Y.)
(Cite as: Not Reported in F.Supp.2d)
F.Supp. 187, 189 (S.D.N.Y.1988) (internal citations
omitted). It is well-settled that a magistrate judge's
resolution of a nondispositive matter should be
afforded substantial deference and may be overturned
only if found to have been an abuse of discretion. See
id.

FN1. A decision to admit or exclude expert
testimony is considered “nondispositive” of
the litigation. See Lithuanian Commerce
Corp. v. Sara Lee Hosiery, 179 F.R.D. 450,
456 (D.N.J.1998); Ferriso v. Conway
Organization, No. 93 Civ. 7962, 1995 WL
580197, at *1 (S .D.N.Y. Oct. 3, 1995); see
also General Elec. Co. v. Joiner, 522 U.S.
136, 142-43 (1997) (holding that the
standard of review for the admission or
exclusion of expert testimony does not vary
even where the decision may be “outcome
determinative”).
Having reviewed Judge Ellis's reasoning, the Court
declines to modify or set aside any portion of the
Order. The Court firmly agrees with the Order's
finding that “Preston's decision was informed by a
detailed factual analysis and grounded on principles
generally accepted within the relevant field,” and
therefore “her testimony is sufficiently reliable to be
admitted.” Order at 17 (citing In re MDL-731 Tax
Refund Litig., 989 F.2d 1290, 1299 (2d Cir.1993)).
The cases on which defendants rely, In re Executive
Telecard, Ltd. Sec. Litig., 979 F.Supp. 1021
(S.D.N.Y.1997), and In re Oracle Sec. Litig., 829
F.Supp.
1176
(N.D.Cal.1993),
are
easily
distinguishable in that, unlike the experts in the
aforementioned cases, Preston carefully analyzed
each company-specific event that could have
influenced Sloan's stock price, and concluded that
none of the factors suggested by defendants
explained its positive movement during the relevant
period. See Order at 8, 12; cf. Goldenkrantz v.
Griffin, No. 97 Civ. 9075, 1999 WL 191540, at *5
(S.D.N.Y. Apr. 6, 1999) (granting summary
judgment based on defendants' demonstration that the
alleged misrepresentation was not attributable to a
statistically significant change in the stock price),
aff'd, 201 F.3d 431, 1999 WL 1212560, at *1 (2d Cir.
Dec. 13, 1999). Given that her analysis was limited
by the lack of a meaningful price history for Sloan's
stock that could be designed as a control period, see
Order at 13-14, the non-statistical methods she
employed were more than reasonable. Nothing in the
Order leads this Court to believe that Judge Ellis
abused his discretion in considering defendants'
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arguments to the contrary.
Surely, every stock pricing model will be subject to
some form of statistical criticism or unwanted
interpretation.FN2 The Court also recognizes that
aggregate damages in securities fraud cases are
generally incapable of mathematical precision. See
Oracle, 829 F.Supp. at 1182. Nevertheless, to the
extent defendants' concerns about Preston's analysis
are valid, they go to the weight and credibility of her
testimony, not its admissibility. See Bazemore v.
Friday, 478 U.S. 385, 400 (1986) (“Normally, failure
to include variables will affect the analysis'
probativeness, not its admissibility.”). Accordingly,
defendants may properly explore any weaknesses in
her methodology on cross-examination or by offering
their own expert to rebut her assertions. See Daubert,
509 U.S. at 596 (“Vigorous cross-examination,
presentation of contrary evidence, and careful
instruction on the burden of proof are the traditional
and appropriate means of attacking shaky but
admissible evidence.”); McCullock v. H.B. Fuller
Co., 61 F.3d 1038, 1043 (2d Cir.1995); In re Joint E.
& S. Dist. Asbestos Litig., 52 F.3d 1124, 1132 (2d
Cir.1995); United States v. Young, 745 F.2d 733, 761
(2d Cir.1984).

FN2. Cf. James T. McKeown, Statistics for
Wage Discrimination Cases: Why the
Statistical Models Used Cannot Prove or
Disprove Sex Discrimination, 67 Ind. L.J.
633, 633-37, 645-49, 653-61 (1992)
(discussing the inevitable criticisms that
statistical analyses receive when they are
employed in litigation); Samuel R. Cross &
Robert Mauro, Patterns of Death: An
Analysis of Racial Disparities in Capital
Sentencing and Homicide Victimization, 37
Stan. L.Rev. 27, 76 (1984) (“Statistical
models never predict all outcomes in a data
set with precision; the critical question in
evaluating the fit of a model is whether the
discrepancies between the predicted
outcomes and the actual outcomes appear to
be due to chance or to some systematic
difference between the model and the
data.”).
*3 For these reasons, the Court cannot say that Judge
Ellis's reasoning was clearly erroneous. As such, the
Order is HEREBY AFFIRMED in its entirety.
Should defendants elect to move for summary
judgment, any such motion shall be served and filed
by May 12, 2000. Plaintiffs' opposition and
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defendants' reply shall be due on June 12, 2000, and
July 7, 2000, respectively.
SO ORDERED.
S.D.N.Y.,2000.
RMed Intern., Inc. v. Sloan's Supermarkets, Inc.
Not Reported in F.Supp.2d, 2000 WL 420548
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Briefs and Other Related Documents
United States District Court,S.D. New York.
TEACHERS' RETIREMENT SYSTEM OF
LOUISIANA, et al. Plaintiffs,
v.
ACLN LTD., et al. Defendants.
No. 01 Civ. 11814(LAP).
Dec. 27, 2004.

OPINION AND ORDER
PRESKA, J.
*1 Lead Plaintiff, Teachers' Retirement System of
Louisiana (“Lead Plaintiff”), has moved for
certification of this action (“the Action”) as a class
action against BDO Seidman, LLP (“Seidman”)
pursuant to Rule 23 of the Federal Rules of Civil
Procedure. Lead Plaintiff alleges that Seidman was
an accountant of A.C.L.N., Ltd. (“ACLN” or the
“Company”) responsible for issuing allegedly false
audit reports for the years ended December 31, 1999
and December 31, 2000. Lead Plaintiff's claims arise
under Section 10(b) of the Securities Exchange Act
of 1934, 15 U.S.C. § 78j(b), and Rule 10b-5
promulgated by thereunder by the Securities
Exchange Commission, 17 C.F.R. § 240.10b-5. For
the reasons set forth herein, I certify the Action as a
class action against Seidman.

Page 1

Complaint separately named the specific BDO
International entities that allegedly issued the audit
reports, that is, BDO Global Coordination B.V.
(formerly BDO International B.V.), BDO
International
Accountants
and
Consultants
(CYPRUS) (“BDO Cyprus”), and Seidman. The
Complaint was further amended on June 13, 2003,
August 8, 2003, and February 25, 2004.
Seidman believed that it was not “bound” by the
November 2002 Certification Order and thus argued
that while the Action had been certified as a class
action against BDO International, it had not been
certified as a class action against Seidman. Seidman
also argued that if the Court believed the November
2002 Certification Order bound Seidman, then Judge
Pollack should decertify the class. Accordingly, on
April 9, 2004, Seidman made a Motion for
Clarification or, in the Alternative, Class
Decertification (“Clarification Motion”). On May 18,
2004, Judge Pollack denied both of Seidman's
motions (“May 18 Order”). Seidman applied,
pursuant to Federal Rule of Civil Procedure 23(f), to
the Court of Appeals for interlocutory review of the
May 18 Order. Seidman also made a motion to the
District Court for a stay pending appeal pursuant to
Rule 23(f). Judge Pollack's Order, entered June 3,
2004, denying Seidman's motion for a stay, made
clear that there was no decision with respect to class
certification as applied to Seidman. Accordingly, by
mandate issued September 24, 2004, the Court of
Appeals denied Seidman's interlocutory appeal as
premature.

PROCEDURAL HISTORY OF THE MOTION
I was assigned this case from the Honorable Milton
Pollack on August 26, 2004, following Judge
Pollack's passing after nearly forty years of
distinguished service on this Court.

*2 On June 15, 2004, Lead Plaintiff, pursuant to Rule
23, moved for certification of the Action as a class
action against Seidman.

DISCUSSION
By Order entered November 13, 2002, Judge Pollack
certified the Action to proceed as a class action and
certified Lead Plaintiff as the class representative
(“November 2002 Certification Order”). The Action
was certified against, among others, the accounting
firm BDO International. On December 19, 2002,
Lead Plaintiff filed the Second Consolidated
Amended Class Action Complaint. In addition to
again naming BDO International, the global entity in
whose name the audit reports at issue in the Action
were signed, the Second Consolidated Amended

In reviewing a motion for class certification, “the
question is not whether the plaintiff has stated a cause
of action or will prevail on the merits, but rather
whether the requirements of Rule 23 are met.” Eisen
v. Carlisle & Jacquelin, 417 U.S. 156, 178 (1974)
(citation omitted). The party seeking to certify a class
bears the burden of demonstrating that the
requirements of Rule 23 are satisfied. Amchem
Prods., Inc. v. Windsor, 521 U.S. 591, 614 (1997); In
re Industrial Diamonds Antitrust Litig., 167 F.R.D.
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374, 378 (S.D.N.Y.1996). However, “under the
prevailing view in this Circuit, the Court may not
consider on a class certification motion ... the
contrary evidence offered by defendants....”
DeMarco v. Lehman Bros, Inc., 222 F.R.D. 243, 247
(S.D.N.Y.2004) (citing Caridad v. Metro-North
Commuter Railroad, 191 F.3d 283 (2d Cir.1999)):
The Court must nevertheless conduct “a rigorous
analysis” before concluding “that the prerequisites of
Rule 23(a) have been satisfied.” Caridad, 191 F.3d at
291 (quoting Gen. Tel. Co. of the Southwest v.
Falcon, 457 U.S. 147, 161 (1982)). Additionally, the
Court may require a plaintiff seeking class
certification to “adduce admissible evidence that,
taken most favorably to the plaintiff, establishes a
prima facie entitlement to such certification.”
Demarco, 222 F.R.D. at 247. To this end, “a court
may consider material outside the pleadings in
determining
the
appropriateness
of
class
certification.” Robertson v. Sikorsky Aircraft Corp.,
No. 397 CV 1216(GLG), 2000 WL 33381019, at *16
(D.Conn. July 5, 2001); see also Falcon, 457 U.S. at
160 (“[T]he class determination generally involves
considerations that are enmeshed in the factual and
legal issues comprising the plaintiff's cause of
action'.... [S]ometimes it may be necessary for the
court to probe behind the pleadings before coming to
rest on the certification question.”) (citations
omitted).
Rule 23(a) lists four threshold requirements
applicable to all class actions:
(1) the class is so numerous that joinder is
impracticable, (2) there are questions of law or fact
common to the class, (3) the claims or defenses of the
representative parties are typical of the claims or
defenses of the class, and (4) the representative
parties will fairly and adequately protect the interests
of the class.
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the members of the class predominate over any
questions affecting only individual members,” and
(2) “a class action is superior to other available
methods for the fair and efficient adjudication of the
controversy.” Fed.R.Civ.P. 23(b)(3). Courts must
“take a ‘close look’ at each of the criteria for a Rule
23(b)(3) action.” Cromer Fin. Ltd. v. Berger, 205
F.R.D. 113, 120 (S.D.N.Y.2001) (citing Amchem
Products, 521 U.S. at 615).
Lead Plaintiff contends that Rule 23(a)'s
requirements of numerosity, commonality, typicality,
and adequate representation are satisfied here and
that the predominance and superiority requirements
of 23(b)(3) are also satisfied.
With respect to Rule 23(a), Seidman does not dispute
that Lead Plaintiff has satisfied the numerosity
requirement or that questions of law or fact common
the class exist. However, Seidman argues that
without discovery it is unable to determine whether
Lead Plaintiff's claims are typical of the class and
whether Lead Plaintiff will adequately represent the
interests of the class.
Regarding Rule 23(b)(3), Seidman argues that the
Class is not entitled to the fraud-on-the-market
presumption and thus that the class members will
have to prove the Section 10(b) element of reliance
on an individual-by-individual basis. If reliance must
be proved in this manner, Seidman contends common
questions of law or fact do not predominate and the
Action cannot be maintained as a class action against
Seidman. Seidman also argues that if the Court is
persuaded there might be a basis for a presumption of
market-wide reliance, then the Court should allow
Seidman to depose a subset of absent class members
in order to test that presumption.

I. The Requirements of Rule 23(a) Are Satisfied
Fed.R.Civ.P. 26(a). In other words: numerosity,
commonality, typicality, and adequate representation
are required. “In light of the importance of the class
action device in securities fraud suits, these factors
are to be construed liberally.” Gary Plastic Packing
Corp. v. Merrill, Lynch, Pierce, Fenner, & Smith,
Inc., 903 F.2d 176, 179 (2d Cir.1990). If an action
satisfies the four prerequisites of Rule 23(a), it may
be certified as a class action provided that is
maintainable under Rule 23(b)(1), (2), or (3).
*3 Here, Lead Plaintiff requests certification of the
class under Rule 23(b)(3), which requires the court to
“find” that (1) “questions of law or fact common to

A. The Class Is So Numerous That Joinder Is
Impracticable

“Plaintiffs are not obligated to prove the exact class
size to satisfy numerosity.” Cross v. 21st Century
Holding Co., No. 00 Civ. 4333(MBM), 2004 WL
307306, at *1 (S.D.N.Y. Feb. 18, 2004) (citing
Robidoux v. Celani, 987 F.2d 931, 935 (2d
Cir.1993)). In securities fraud class actions relating to
publicly owned and nationally listed corporations,
“the numerosity requirement may be satisfied by a
showing that a large number of shares were
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outstanding and traded during the relevant period.”
Garfinkel v. Memory Metals, Inc., 695 F.Supp. 1397,
1401 (D.Conn.1988).
During the Class Period, there were approximately
fourteen million shares of ACLN common stock
issued and outstanding, of which approximately
seven million traded actively first on the NASDAQ
and then the New York Stock Exchange until the
stock was delisted on March 18, 2002.
Approximately 15,000 potential class members were
identified for purposes of providing notice of the
pendency of the action and the settlement achieved
with the ACLN defendants. The proposed Class
consists of a sufficient number of persons to make
joinder impracticable, thus satisfying the numerosity
requirement of Rule 23(a)(1).

B. There Are Questions of Law and Fact Common
To The Class
*4 The commonality requirement “has been applied
permissively by courts in the context of securities
fraud litigation.” In re Blech Sec. Litig., 187 F.R.D.
97, 104 (S.D.N.Y.1999). Factual variations among
class members' claims will not defeat the
commonality requirement so long as the claims arise
from a common nucleus of operative facts. See Green
v. Wolf Corp., 406 F.2d 291, 299-300 (2d Cir.1968);
In re Avon Sec. Litig., No. 91 Civ. 2287(LMM), 1998
WL 834366, at * *5-6 (S.D.N.Y. Nov. 19, 1998).
The allegedly false and misleading statements that
are the basis of the claims were made in two audit
reports disseminated in documents filed with the
SEC. Where, as here, Lead Plaintiff has alleged a
common course of fraudulent conduct, which has
allegedly caused all members of the Class to suffer
damages, commonality is satisfied.

C. The Claims of The Representative Parties Are
Typical of The Claims of The Class
Typicality “does not require that the factual
background of each named plaintiff's claim be
identical to that of all class members.” Caridad, 191
F.3d at 293. Rather, typicality “requires that the
disputed issue of law or fact occupy essentially the
same degree of centrality to the named plaintiff's
claim as to that of other members of the proposed
class.” Id. (internal citation and quotation marks
omitted).
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Where, as here, the lead plaintiff alleges a common
pattern of wrongdoing and will present the same
evidence, based on the same legal theories, to support
its claim as other members of the proposed class,
courts have held the typicality requirement to be
satisfied, notwithstanding factual variances in the
position of each member. See Green, 406 F.2d at 299.
“When inquiring into the typicality requirement
under Rule 23(a)(3), the focus must be on the
defendants' behavior and not that of the plaintiffs.”
Forman v. Data Transfer, 164 F.R.D. 400, 404
(E.D.Pa.1995).
Lead Plaintiff purchased ACLN Common stock
during the Class Period. If Lead Plaintiff and other
members of the Class were harmed by Seidman's
conduct-that is, Seidman's alleged involvement with
the allegedly false audit reports-then Lead Plaintiff
and other members of the class were harmed by the
same acts.

D. The Representative Party Will Fairly and
Adequately Protect The Interests of The Class
The adequate representation requirement of Rule
23(a) has two elements: “(1) the representative party's
attorney must be qualified, experienced and generally
able to conduct the litigation; and (2) the plaintiff's
interests must not be antagonistic to those of the
remainder of the class.” In re Prudential Sec. Inc.
Ltd. P'ships Litig., 163 F.R.D. 200, 208
(S.D.N.Y.1995) (citing In re Drexel Burnham
Lambert Group, Inc., 960 F.2d 285, 291 (2d
Cir.1992)).
Lead Counsel has extensive experience in the
specialized field of shareholder securities litigation,
and in this action there are no disabling conflicts of
interest between Lead Plaintiff and the other
members of the Class. As Lead Plaintiff offers
evidence to prove its claims against Seidman, it
simultaneously will advance the interests of the
Class. Accordingly, this requirement is satisfied.

E. Additional Discovery to Determine Typicality and
Adequate Representation Is Not Warranted
*5 The Action has been styled as a class action from
its inception, and Seidman has been aware of the
claims against it from at least December of 2002.
Pursuant to this Court's order, fact discovery
concluded on April 30, 2004. Prior to that date,
Seidman had the opportunity to inquire into the
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typicality of Lead Plaintiff's claim, and into Lead
Plaintiff's adequacy to serve as a class representative.
That Seidman was unable to unearth any basis to
challenge Lead Plaintiff on those grounds in the
discovery it undertook does not provide a basis for
reopening fact discovery.

II. The Action May be Maintained As a Class Action
Pursuant to Rule 23(b)(3)
Rule 23(b)(3) allows for class certification only
where common questions of law or fact predominate
over questions solely affecting individual members of
the class. “A common course of conduct by the
defendant is not enough to show predominance.”
Moore v. PaineWebber, Inc., 306 F.3d 1247, 1255
(2d Cir.2002). A plaintiff must demonstrate that “the
issues in the class action that are subject to
generalized proof, and thus applicable to the class as
a whole, ... predominate over those issues that are
subject only to individualized proof.” In re Visa
Check/MasterMoney Antitrust Litig., 280 F.3d 124,
136 (2d Cir.2001) (citation omitted).
To state a claim for securities fraud under Section
10(b) and Rule 10b-5, a plaintiff “must plead that in
connection with the purchase or sale of securities, the
defendant, acting with scienter, made a false material
representation or omitted to disclose material
information and that the plaintiff's reliance on
defendant's action caused plaintiff injury.” Rothman
v. Gregor, 220 F.3d 81, 89 (2d Cir.2000) (citation
omitted). In this action the proof of the elements of
misrepresentation or omission, materiality, and
Seidman's alleged scienter are all based on a common
nucleus of facts and a common course of conduct.
For example, the alleged misrepresentations are
uniform and are contained in the two auditor's reports
publicly disseminated in required filings with the
SEC.
Seidman, however, argues that individualized issues
of reliance predominate. Specifically, Seidman
argues that the fraud-on-the-market theory, under
which class members' reliance on alleged
misrepresentations is presumed, does not apply.
Thus, Seidman contends class members will have to
prove the Section 10(b) element of reliance on an
individual-by-individual basis.
Under the fraud-on-the-market theory, an individual
plaintiff need not show that he actually read or heard
a misrepresentation. Instead, he is presumed to have
relied on the misrepresentation by virtue of his
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reliance on a market that fully digests all publicly
available information about a security and
incorporates that information into the security's price.
Basic Inc. v. Levinson, 485 U.S. 224 (1988). In a
fraud-on-the-market case a plaintiff is presumed to
have relied on an “efficient” market. The fraud-onthe-market presumption of reliance is not, however,
automatically applied in all federal securities fraud
actions. For example, if the plaintiff has not adduced
admissible evidence that, taken most favorably to the
plaintiff, establishes a prima facie entitlement to the
presumption that the market for the securities at issue
was efficient, then the presumption of reliance will
not apply. Or, as the Supreme Court noted in Basic,
“[a]ny showing that severs the link between the
alleged misrepresentation and either the price
received (or paid) by the plaintiff, or his decision to
trade at a fair market price, will be sufficient to rebut
the presumption of reliance.” 485 U.S. at 248.
*6 Here, Lead Plaintiff has adduced evidence that the
market for ACLN securities was efficient.
Throughout the class period ACLN traded on either
the NASDAQ or the NYSE and reported significant
trading volume. There were numerous news stories
about ACLN in leading financial publications, and
institutional investors were interested in and owned
ACLN stock.
Seidman makes a different sort of objection. The
Class is not entitled to the fraud-on-the-market
presumption, Seidman argues, because Seidman's two
alleged misrepresentations-the two audit reports-were
signed in the name “BDO International” and not
“BDO Seidman” and thus “can be attributed (if at all)
to Seidman only by piecing together disparate bits of
highly circumstantial evidence.” (Reply Mem. in
Supp. of Clarification Mot., 4.) For this reason
Seidman suggests there is “simply no basis for
presuming that the entire market attributed the
allegedly false statements to Seidman.” Id. at 7
(emphasis in the original).
This argument conflates reliance with attribution. The
fraud-on-the-market theory merely relieves plaintiffs
of proving the reliance element individually; it does
not speak to attribution of the alleged
misrepresentations to a specific defendant.
The starting point for the attribution analysis in this
case is Wright v. Ernst & Young, 152 F.3d 169 (2d
Cir.1998). In Wright, the plaintiffs sued accountants
Ernst & Young, LLP for approving false and
misleading information contained in the press release
of a client. The press release included “a notation that
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the information [was] unaudited” and did not mention
the identity of the client's outside auditor. Wright,
152 F.3d at 171. The Court of Appeals held that a
secondary actor (such as an accounting firm) cannot
incur primary liability under the Securities Exchange
Act of 1934 for a statement not attributed to that
actor “in advance of the investment decision.” Id. at
175. Accordingly, the Court of Appeals affirmed the
district court's dismissal of the complaint.
Attribution can be “indirect” in some cases. A
plaintiff may state a claim for primary liability under
Section 10(b) for a false statement (or omission),
even where the statement is not directly attributed to
the defendant, where the defendant's participation is
substantial enough that it may be deemed to have
made the statement and where investors are
sufficiently aware of the defendant's participation that
they can be found to have relied on it as if the
statement had been directly attributed to the
defendant. See In re Global Crossing, Ltd. Sec. Litig.,
322 F.Supp.2d 319, 332-35 (S.D.N.Y.2004); In re
Lernout & Hauspie Sec. Litig., 230 F.Supp.2d 152,
161, 166-67 (D.Mass.2002).
In Lernout, as in the present case, the alleged
misstatements at issue were contained in an audit
report, not, as in Wright, in a press release expressly
declaring that the information it contains is
unaudited. The principal auditor in Lernout was
KPMG Belgium, but it was assisted by other KPMG
affiliates that did not sign the audit reports at issue.
The Lernout court held that KPMG's Singapore
affiliate could not be held liable under Section 10(b)
where it “did not prepare, draft, edit or provide
numbers for the audit” and instead was alleged to
have played a role “more akin to the ‘review and
approval’ allegations which no court has found
sufficient to trigger liability after Central Bank.”
Lernout, 230 F.Supp.2d at 171 (referring to Central
Bank of Denver, N.A. v. First Interstate Bank of
Denver, N.A., 511 U.S. 164 (1994), in which the
Supreme Court held that aiding-and-abetting claims
do not exist under Section 10(b)). However, because
KPMG's U.S. affiliate was alleged to have “played a
significant role in drafting the financial statements
and in conducting the audit” and because the role of
KPMG's United States affiliate had been widely
made known in the company's annual reports, the
Lernout court found that “it was appropriate to infer
that ... investors reasonably attributed the statements
contained in the quarterly and annual reports to [the
United States affiliate].” Id. at 166-67. Accordingly,
the district court denied the motion of KPMG U.S. to
dismiss.
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*7 Following the persuasive reasoning in Lernout,
the Court in Global Crossing noted that “[a] strict
requirement of public attribution would allow those
primarily responsible for making false statements to
avoid liability by remaining anonymous, and thus
‘would place a premium on concealment and
subterfuge rather than on compliance with the federal
securities laws.” ’ 322 F.Supp.2d at 333 (quoting In
re Enron Corp. Sec., Deriv. & ERISA Litig., 235
F.Supp.2d 549, 587 (S.D.Tex.2002)). Judge Lynch
went on to hold that plaintiff had sufficiently alleged
that Arthur Andersen's role as Global Crossing's
auditor was widely known even without particular
statements expressly attributed to it. Id. at 335. When
combined with allegations that Arthur Andersen's
participation in the audit process was substantial
enough that it may be deemed to have made the
statements at issue, plaintiff's allegations were
sufficient to state a claim for primary liability under
Section 10(b). Id. at 333-35. Judge Lynch concluded
that “Andersen may thus be liable for any statement it
is shown to have made and that investors attributed to
it” and that “[e]stablishing the actual extent of
Andersen's participation in making the statements
will, of course, await summary judgment or trial.” Id.
at 335.
I note that under my reading of cases addressing the
issue, such as Global Crossing, the question of
attribution is a related but distinct concept from the
Section 10(b) element of reliance. Here, Lead
Plaintiff has made out a prima facie entitlement to the
fraud-on-the-market presumption of reliance, which
Seidman has not rebutted. That presumption is
distinct from the relevant questions with respect to
attribution that ask whether the market, and not
individual investors, attributed the audit reports to
Seidman. Thus, the questions presented here are
whether Lead Plaintiff has adduced admissible
evidence that, taken most favorably to Lead Plaintiff,
supports findings that (1) as a result of Seidman's
participation in the audit process Seidman can be
deemed to have made the statements at issue in this
action, and (2) the market was, in advance of the
class members' investment decisions, sufficiently
aware of Seidman's participation in the audit process
that the market can be presumed to have attributed to
Seidman the audit reports for the years ended
December 31, 1999 and December 31, 2000.

A. Lead Plaintiff Has Proffered Evidence that
Seidman May Be Deemed to Have Made the
Statements in the Audit Reports
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In its brief, Lead Plaintiff cites to evidence that
Seidman could be deemed to have made the
statements contained in the audit reports at issue. For
example, Lead Plaintiff submits that Lee Dewey, the
Seidman partner in New York, worked extensively
on the ACLN audits for the calendar years ending
December 31, 1999 and December 31, 2000.FN1 In
support of this position, Lead Plaintiff cites to
invoices suggesting that Seidman was actively
involved in reviewing and preparing the allegedly
false and misleading financial statements issued by
ACLN.

FN1. The audit report for calendar year 1999
was included in ACLN's Form 20-F filed
with the SEC on June 29, 2000. The audit
report for calendar year 2000 was included
in ACLN's Form 20-F filed with the SEC on
June 28, 2001.
*8 With respect to ACLN's financial statements for
the year ended December 31, 1999, Lead Plaintiff
also proffers evidence that suggests Dewey changed
and inserted numbers used in calculating basic and
diluted earnings per share. With respect to ACLN's
consolidated financial statements for the year ended
December 31, 2000, Lead Plaintiff has proffered
evidence which tends to show that Dewey made
significant changes, and with respect to ACLN's 20Fs for the years ended December 31, 1999 and
December 31, 2000, Lead Plaintiff has submitted
evidence to support the contention that Dewey made
significant alterations. Lead Plaintiff also has
proffered evidence to support the assertion that
Dewey considered himself to be ACLN's auditor.
Evidence also suggests that ACLN considered its
auditor to be “BDO”, which it understood to be both
BDO Cyprus and Seidman, and an ACLN internal
memo states “[o]ur auditors are BDO Seidman, an
international accounting firm with offices in Cyprus,
New York, and around the world.” Members of
ACLN's Board of Directors and Officers apparently
stated that ACLN's primary contact at BDO was
Dewey and that Dewey determined what type of
audit opinion would be rendered on ACLN's financial
statements, that is, whether an opinion would be in
the form of “a clean opinion” or a “going concern
opinion”.

B. Lead Plaintiff Has Proffered Evidence that the
Market Was, in Advance of Class Members'
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Investment Decisions, Sufficiently Aware of
Seidman's Participation in the Audit Process
Lead Plaintiff also proffers evidence suggesting that
the market was aware that Seidman was acting as
ACLN's auditor. The evidence, if believed, proffered
shows that Dewey held himself out as a
representative of “BDO International” at an annual
shareholders meeting and thus that the market may
have connected Seidman to BDO International. For
example, there is evidence to the effect that Dewey
identified himself at the annual meeting by declaring
“I am Lee Dewey from BDO Seidman,” and in the
proxy statement sent to shareholders with the notice
of the annual meeting to be held July 23, 2001,
ACLN told its shareholders that its auditor was
“BDO International” and that representatives of BDO
International were expected to attend the annual
meeting. The proxy statement also said that
representatives of BDO International are “expected to
respond to appropriate questions,” and there is
evidence that Dewey answered questions at the
annual meeting. Dewey also acknowledges that he
was the only person from BDO at the July 2001
annual shareholders meeting, that no one from BDO
Cyprus or any other BDO entity spoke at the meeting
via telephone, and that “whoever opened the meeting
said that there was someone from BDO” present at
the meeting. The July 2001 meeting was attended not
only by shareholders but also by brokers representing
shareholders.
The class period stretches from June 29, 2000 to
March 18, 2002. Thus the shareholder meeting in
1999 preceded the entire class period, and the 2001
shareholder meeting precedes a large portion of the
class period, and therefore, presumably, the decision
of many class members to invest in ACLN.
*9 Lead Plaintiff also submits evidence that Seidman
was presented as ACLN's auditor in contexts other
than the annual shareholders meetings. The evidence
tends to show that bankers and individual investors
who wanted to speak with ACLN's auditor were told
that Seidman was the auditor, and investors were
directed to contact Dewey and a representative from
BDO Cyprus.
Based upon this evidence Lead Plaintiff contends that
the market had reason to believe that BDO Seidman
might sign its name to an audit report as “BDO
International”. Additionally, Seidman maintains
“International” letterhead with the same address,
telephone number, and fax number as Seidman's New
York office, and Seidman has issued audit reports in
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the name of Seidman on its “International”
letterhead. See, e.g., Berger Declaration Exhibit 49,
Audit Report for Michael Anthony Jewelers, Inc.,
dated April 6, 2001, issued by Seidman on its
“International” letterhead. (This audit report was
included in the company's Form 10-K/A for the year
ended January 2001, which also was included in its
annual report to shareholders.) Based on the above,
Lead Plaintiff has proffered sufficient evidence to, if
believed by a jury, support a verdict against Seidman
as a primary violator. As in Global Crossing,
evaluation of the factual question of attribution will
await summary judgment or trial.

C. A Class Action Is Superior To Other Available
Methods for The Fair and Efficient Adjudication of
the Controversy
Under Rule 23(b)(3), plaintiffs are also required to
demonstrate that “a class action is superior to other
available methods for the fair and efficient
adjudication of the controversy.” Among the factors
that a court should consider are “the difficulties likely
to be encountered in the management of a class
action.”
The cost and expense of bringing individual suits in
this matter would, in many instances, far exceed most
individual recoveries. Moreover, even if an
individual plaintiff chose to pursue the action,
multiple lawsuits would be inefficient. The
prosecution of this action as a class action will
“achieve economies of time, effort, and expense, and
promote uniformity of decision as to persons
similarly situated.” Dolgow v. Anderson, 43 F.R.D.
472, 488 (E.D.N.Y.1968) (quoting Advisory
Committee Notes to Rule 23, 39 F.R.D. 69, 102-03
(1966)). See also In re Blech, 187 F.R.D. at 107:
In general, securities suits such as this easily satisfy
the superiority requirement of Rule 23. Most
violations of the federal securities laws, such as those
alleged in the Complaint, inflict economic injury on
large numbers of geographically dispersed persons
such that the cost of pursuing individual litigation to
seek recovery is often not feasible. Multiple lawsuits
would be costly and inefficient, and the exclusion of
class members who cannot afford separate
representation would neither be “fair” nor an
adjudication of their claims. Moreover, although a
large number of individuals may have been injured,
no one person may have been damaged to a degree
which would induce him to institute litigation solely
on his own behalf.

Page 7

*10 A class action is the superior way to litigate the
claims alleged in this action.

D. Seidman's Request to Depose a Subset of Absent
Class Members is Without Merit
Seidman asserts that it should be allowed to test Lead
Plaintiff's assertion that the “market” attributed the
audit reports to Seidman by deposing a subset of
absent class members. However, the fraud-on-themarket theory is predicated on the understanding that
individual investors in an impersonal market may be
unaware of particular information. See Basic, 485
U.S. at 241-42 (“ ‘The fraud on the market theory is
based on the hypothesis that, in an open and
developed securities market, the price of a company's
stock is determined by the available material
information regarding the company and its
business.... Misleading statements will therefore
defraud purchasers of stock even if the purchasers do
not directly rely on the misstatements ....“ ’) (quoting
Peil v.. Speiser, 806 F.2d 1154, 1160-1161 (3d
Cir.1986)). Additionally, while the Federal Rules of
Civil Procedure do not specifically address discovery
of absent class members, courts are extremely
reluctant to permit discovery of absent class
members. See Kline v. First Western Govt. Sec., Inc.,
No. Civ. 83-1076, 1996 WL 122717, at *2 (E.D.Pa.
March 11, 1996) (“[U]pon survey of the cases, it is
safe to state that discovery of absent class members is
disfavored.”); 8 Charles A. Wright, et al., Federal
Practice and Procedure § 2171 (2d ed. 1994) (“If
discovery from absent class members is permitted at
all, it should be sharply limited and allowed only on
strong showing of justification.”); In re Worlds of
Wonder Sec. Litig, No. C-87-5491 SC (FSL), 1992
WL 330411, at *2 (N.D.Cal. July 9, 1992) (“ ‘Absent
a strong showing of necessity, discovery [of absent
class members] generally will be denied.” ’) (quoting
3 Newberg on Class Actions, § 16.03, at 278 & n. 57
(2d ed.1985)).
Here, as to rebutting the presumption of reliance
based upon the fraud-on-the-market theory, Seidman
has not explained how the discovery sought of the
absent class members will “sever[ ] the link between
the alleged misrepresentation and either the price
received (or paid) by the plaintiff, or his decision to
trade at a fair market price.” Basic, 485 U.S. at 248.
As to the question of whether the audit reports ought
to be attributed to Seidman, I see nothing in the
current record to suggest that the general prohibition
against discovery of absent class members ought to
be relaxed. Discovery of the Lead Plaintiff appears to
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be sufficient, and to the extent that Seidman has not
had adequate discovery of Lead Plaintiff on these
issues, it may request that discovery. See In re
Worlds of Wonder, 1992 WL 330411, at *6
(“Evidence to rebut the presumption primarily would
come from underwriters, market makers and
corporate insiders rather than individual investors,
even large institutional investors.”). If, after
discovery of the Lead Plaintiff is complete, Seidman
contends that discovery of Lead Plaintiff has been
insufficient, Seidman may reapply for discovery of
absent class members on these issues.

above, proves insufficient.
So Ordered.
S.D.N.Y.,2004.
Teachers' Retirement System of Louisiana v. ACLN
Ltd.
Not Reported in F.Supp.2d, 2004 WL 2997957
(S.D.N.Y.), Fed. Sec. L. Rep. P 93,067
Briefs and Other Related Documents (Back to top)
• 1:01cv11814 (Docket) (Dec. 21, 2001)
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END OF DOCUMENT

*11 Having satisfied the Rule 23(a) requirements of
numerosity, commonality, typicality and adequate
representation and having qualified under Rule
23(b)(3), the Action is hereby certified as a class
action against Seidman, and the following class
definition is adopted:
All persons who purchased ACLN common stock on
the NYSE or other U.S. Exchanges during the period
from June 29, 2000 through March 18, 2002 (the
“Class Period”) and who were damaged thereby (the
“Class”) excluding (i) the Company, its officers and
directors, employees, affiliates, legal representatives,
heirs, predecessors, successors and assigns, and any
entity in which the Company has a controlling
interest or of which the Company is a parent or
subsidiary; (ii) BDO International, its officers and
directors, employees, affiliates, legal representatives,
heirs, predecessors, successors and assigns, and any
entity in which BDO International has a controlling
interest or of which BDO International is a parent or
subsidiary; (iii) the Individual Defendants, their
employees, affiliates, legal representatives, heirs,
predecessors, successors and assigns, and any entity
in which they have a controlling interest.
Lead Plaintiff is hereby certified to act as the
representative of the Class with respect to Seidman.
To the extent that Seidman contends that additional
discovery is required of Lead Plaintiff in order to
rebut the presumption of reliance that follows from
the fraud-on-the-market theory, it may apply to take
such discovery of Lead Plaintiff.
Seidman's request for discovery from a subset of the
absent class members in order to determine whether
the market attributed the alleged misstatements to
Seidman is hereby denied without prejudice to
renewal if discovery of Lead Plaintiff, as set out
© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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LAW
KINKEADE, J.
*1 Plaintiffs and Defendants have submitted for
approval a proposed settlement of this class action
that is memorialized in a Stipulation and Agreement
of Settlement (“Stipulation of Settlement”), filed with
the Court on March 31, 2005. For the reasons set out
below, the Court has determined that the settlement is
fair, reasonable and adequate, and should be
approved. The Court makes the following findings of
fact and conclusions of law. It has issued a Final
Judgment and Order of Dismissal with Prejudice,
approving the settlement and dismissing the
complaint in this action with prejudice.

I. BACKGROUND
A. Materials Considered by the Court

Nov. 8, 2005.

Joe Kendall, Provost Umphrey Law Firm, Dallas,
TX, William S. Lerach, Darren J. Robbins, Lerach
Coughlin Stoia Geller Rudman & Robbins, San
Diego, CA, Lawrence G. Soicher, Law Office of
Lawrence G. Soicher, New York, NY, for Plaintiffs.
David P Poole, TXU Legal Department, Robert K.
Wise, Hunton & Williams, Jim L. Flegle, Michael B.
Hopkins, Loewinsohn & Flegle, Dallas, TX, Edward
J. Fuhr, Stacy M. Colvin, Thomas G. Slater, Jr.,
Hunton & Williams, Richmond, VA, Richard
Gallagher, Robert P. Varian, Clifford Chance Law
Firm, San Francisco, CA, Roger B. Greenberg,
Schwartz Junell Greenberg & Oathout, Paul T.
Warner, Reich & Binstock, Houston, TX, Wayne
Schneider, New York State Teacher'sRetirement
System, Office of the General Counsel, Albany, NY,
Brad G. Goodsell, Office of the Attorney GeneralState of Idaho, Boise, ID, Keith Johnson, State of
Wisconsin Investment Board, Madison, WI, David L.
Treat, Mark A. Lindow, Lindow & Treat, San
Antonio, TX, Gerald Gornish, Pennsylvania Public
School Employees' Retirement System, Harrisburg,
PA, Brian J. Robbins, Jeffrey P. Fink, Robbins
Umeda & Fink, San Diego, CA, David R. Scott, Scott
& Scott, Colchester, CT, Jack G. Fruchter, Fruchter
& Twersky, New York, NY, for Defendants.
FINDINGS OF FACT AND CONCLUSIONS OF

1. In coming to its decision, this Court has considered
the written memoranda and supporting documents
submitted by the parties and all other Class members,
as well as oral arguments made by the parties and
other Class members in connection with the
settlement. As discussed below, the parties have fully
briefed the request for approval, and they have
supported the request with numerous declarations or
affidavits of fact, including from expert witnesses
and the Court appointed Lead Plaintiffs. Also, both
Lead Plaintiffs' counsel and counsel for Defendants
made oral presentations at the June 23, 2005 Fairness
Hearing.

B. History of Litigation
2. On or about November 15, 2002, pursuant to the
provisions of the Private Securities Litigation Reform
Act of 1995 (“PSLRA”), 15 U.S.C. §
77zI(a)(3)(B)(ii), this Court consolidated 30 putative
class actions complaints against TXU Corp. (“TXU”)
and certain of its present and former officers and
directors of TXU alleging federal securities law
violations into the above-captioned case, Schwartz, et
al. v. TXU Corp., et al, Case No. 3:02-CV-2243-K
(the “Litigation”).
3. In December 2002, various class members filed
motions and memoranda in support thereof for the
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appointment of lead plaintiffs and the approval of
lead plaintiffs' choice of counsel. During December
2002 and February 2003, opposition and reply
memoranda were filed in connection therewith.
4. On May 8, 2003, pursuant to PSLRA, this Court
resolved the competing motions for appointment of
lead plaintiff appointing the Plumbers & Pipefitters
National Pension Fund, Arthur Nielsen, Jr. and
Ronald Canada as Lead Plaintiffs in the consolidated
class action and approving Lead Plaintiffs' choice of
William S. Lerach, Darren J. Robbins, Mark
Solomon and Milberg, Weiss, Bershad, Hynes &
Lerach, LLP and Joe Kendall of Provost Umphrey
Law Firm, LLP as Co-Lead Counsel.FN1

FN1. Messrs. Lerach, Robbins and
Solomon, and the other attorneys from
Milberg, Weiss Berchad Hynes & Lerach
LLP who were appointed lead counsel, and
who have prosecuted this litigation from the
onset, formed the firm of Lerach Coughlin
Stoia Geller Rudman & Robbins LLP,
effective May 1, 2004.
5. On or about July 21, 2003, Lead Plaintiffs filed a
Consolidated Complaint (the “Complaint”) that
named as defendants TXU, Erle Nye, David W.
Biegler, Michael J. McNally, Brian N. Dickie, Biggs
C. Porter, V.J. Horgan, Derek C. Bonham, J.S.
Farrington, William M. Griffin, Kerney Laday, Jack
E. Little, Margaret N. Maxey, J.E. Oesterreicher,
Charles R. Perry, Herbert H. Richardson
(collectively, the “Individual Defendants”), and
Merrill Lynch, Pierce, Fenner & Smith, Incorporated,
Banc of America Securities LLC, Credit Suisse First
Boston Corporation and Salomon Smith Barney Inc
(“Underwriter Defendants”). The Complaint pled on
behalf of all persons who purchased the publicly
traded securities of TXU, between 4/26/01 and
10/11/02 (the “Class Period”).
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settlement agreement and executed a Memorandum
of Understanding on January 20, 2005. Between
January 20, 2005 and March 31, 2005, the parties
negotiated a comprehensive Stipulation of Settlement
and supporting exhibits. On March 31, 2005, Lead
Plaintiffs and Defendants executed a Stipulation of
Settlement pursuant to which they agreed to settle the
action. Before beginning settlement negotiations,
Lead Counsel (with the assistance of a team of
private investigators) conducted dozens of interviews
of former employees and management of the
Company. [See Joint Declaration of Joe Kendall and
Mark Solomon in Support of: (1) Final Approval of
Settlement and Plan of Allocation of Settlement
Proceeds; and (2) Award of Attorneys' Fees and
Reimbursement of Expenses (“Joint Declaration of
Joe Kendall and Mark Solomon”), at ¶ ¶ 7, 27, 33.]
The proposed settlement was conditioned on, among
other things, Lead Counsel's completion of certain
additional discovery, including review of relevant
Company documents and interviews of TXU
witnesses, and Lead Counsel's and Lead Plaintiffs'
conclusion at the completion of that additional
discovery that the settlement terms were fair,
reasonable and adequate. [See Id at ¶ 13.]
8. In connection with the prosecution and the
settlement of the litigation, Lead Counsel and their
experts have reviewed hundreds of thousands of
pages of documents, including TXU's public filings
and other public statements and internal TXU
documents produced in response to specific requests
from Lead Counsel.
9. In addition to the review of documents, Lead
Counsel has interviewed more than two dozen
witnesses, including nine former or current TXU
officers and directors in both the United States and
Europe knowledgeable about the issues alleged in the
litigation.

C. The Parties and Their Counsel
*2 6. In September 2003, TXU Defendants' Motion
to Dismiss (“TXU's Motion to Dismiss”) and the
Underwrites' Motion to Dismiss the Consolidated
Complaint (“Underwriters' Motion to Dismiss”) were
filed. Lead Plaintiffs file opposition memoranda in
November 2003, and in January 2004, defendants
filed their reply memoranda. Defendants' motions to
dismiss the Complaint were under submission at the
time the parties reached a tentative settlement
agreement.
7. In January 2005, the parties reached a tentative

10. Lead Plaintiffs-Lead Plaintiffs are the Plumbers
& Pipefitters National Pension Fund, Arthur Nielsen,
Jr. and Ronald Canada. Each purchased TXU
securities during the class period. [See Compl., at ¶
17.]
11. Lead Counsel-Lead Plaintiffs and the Class are
represented by several experienced law firms,
including Lerach Coughlin Stoia Geller Rudman &
Robbins LLP and Provost & Umphrey LLP. Lead
Counsel are knowledgeable about, and experienced
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in, federal securities fraud class actions.
12. Defendants-Defendant TXU provides electric and
natural gas services, merchant energy trading, energy
marketing, telecommunications and energy related
services. TXU's common stock is traded in an
efficient market on the New York Stock Exchange.
TXU Europe Ltd. was a wholly-owned subsidiary of
TXU, and was a holding company for TXU's
European Operations. TXU controlled TXU Europe
Limited, which issued TOPrS. TOPrS traded on the
NASDAQ during the Class Period. The Individual
Defendants are: (i) Erle Nye who, at all relevant
times, was Chairman of the Board and CEO of TXU;
(ii) Michael J. McNally who, at all relevant times,
was Executive Vice Chairman and CFO of TXU; (iii)
Brian N. Dickie who, at all relevant times, was
Executive Vice President of TXU and President of
the TXU Energy business segment; (iv) Biggs C.
Porter who, at all relevant times, was the Controller
and Principal Accounting Officer of TXU; (v) V.J.
Horgan who, at all relevant times, was President of
Energy Trading at TXU; (vi) Derek C. Bonham, J.S.
Farrington, William M. Griffin, Kerney Laday, Jack
E. Little, Margaret N. Maxey, J.E. Oesterreicher,
Charles R. Perry, Herbert H. Richardson who, at all
relevant times, were directors of TXU; and (vii)
Merrill Lynch, Pierce, Fenner & Smith, Incorporated,
Banc of America Securities LLC, Credit Suisse First
Boston Corporation and Salomon Smith Barney Inc.
who, during the relevant time period, were
underwriters of certain securities offerings for TXU.
*3 13. Defendants' Counsel-Defendant TXU and all
of the Individual Defendants are represented by
Hunton & Williams, Orrick, Herrington & Sutcliffe
LLP and the TXU Legal Department and the
Underwriter Defendants are represented by Weil,
Gotshal & Manges LLP. These firms and the lawyers
involved in this case have extensive experience in the
defense of complex securities class action litigation.

D. Lead Plaintiffs' Allegations
14. The Complaint is brought on behalf of all persons
who purchased the publicly traded securities of TXU
between 4/26/01 and 10/11/02 (the “Class Period”),
including TXU Europe Capital I, 9-3/4% Trust
Originated Preferred Securities (“TOPrS”). Plaintiffs
allege violations of the federal securities laws arising
out of defendants' issuance of false and misleading
statements about the health of the Company's
business, its operating performance and prospects.
[See Compl., at ¶ 1.] The definition of the Class,
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including certain exceptions, is set out in full in the
Court's Order Preliminarily Approving Class Action
Settlement and in the Final Judgment.
15. The Complaint alleges that defendants violated §
§ 10(b) and 20(a) of the Securities Exchange Act of
1934 (the “Exchange Act”), 15 U.S.C. § § 78j(b) and
78t(a), and Rule 10b-5, and under § § 11, 12(a)(2)
and 15 of the Securities Act of 1933 (the “Securities
Act”), 15 U.S.C. § § 77k, 771(a)(2) and 77o, by,
among other things, issuing a series of false and
misleading statements during the Class Period. These
allegedly false and misleading statements were in the
following forms:
• Statements made by defendants during the Class
Period in press releases, analyst meetings, conference
calls and elsewhere concerning the Company's
business, earnings and historical and projected
financial results, including TXU's ability to meet
earnings guidance; [see, e.g., Compl., at ¶ ¶ 24-38.]
• SEC filings during the Class Period that omitted or
inadequately disclosed serious and identifiable
problems being experienced by TXU that affected
TXU's financial performance, liquidity and credit
ratings; [see, e.g., Compl., at ¶ ¶ 40-52.]
• Omissions by the individual defendants during the
Class Period regarding TXU's severe billing
problems that negatively impacted revenues and
receivables; [see, e.g., Compl., at ¶ ¶ 53-64.]
• Omissions by the individual defendants during the
Class Period of TXU's use of round-trip trades to
falsely inflate trading volume revenues and
manipulate the Texas energy markets; [see, e.g.,
Compl., at ¶ 65.] and
• Failures by the Underwriter Defendants during the
Class Period to conduct adequate due diligence to
detect and disclose the severity of TXU's financial
problems and accounting irregularities. [see, e.g.,
Compl., at ¶ ¶ 191-206.]
The Complaint seeks compensatory damages, prejudgment and post-judgment interest, as well as
reasonable attorney's fees, expert witness fees, and
extraordinary, equitable or injunctive relief as well as
such other relief as the Court may deem just and
proper.

E. Defendants' Response
*4 16. Defendants expressly deny any wrongdoing or
liability in connection with any facts or claims that
have been or could have been alleged in connection
with this litigation. [See TXU Defendants' Brief in
Support of Motion to Dismiss (“TXU's Motion to
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Dismiss”), at pgs. 1-2, Underwriters' Memorandum
of Law in Support of Its Motion to Dismiss
(“Underwriters' Motion to Dismiss”), at pgs. 1-2].
Defendants contend that they have substantial legal
and factual defenses to plaintiffs' claims and believe
that they ultimately would have prevailed on the
claims-either on a motion to dismiss, a motion for
summary judgment or at trial. Defendants have
identified the following issues they contend would
defeat plaintiffs' claims:
• Plaintiffs' allegations failed to meet the heightened
pleadings standards as required under the Private
Securities Litigation Reform Act of 1995
(“PLSRA”);
• Plaintiffs' reliance on opinions of former TXU
employees does not satisfy the heightened pleading
requirements of the PSLRA in that the former
employees can not establish a strong inference of
scienter, and that the former employees' opinions are
contradicted by the Company's “clean audit”
opinions;
• Plaintiffs' reliance on statements about the security
of the Company's dividend and European subsidiary
fails to satisfy the heightened pleadings standards of
the PSLRA;
• Plaintiffs' accounting allegations fail to satisfy the
heightened pleadings standards of the PSLRA, nor
are the accounting allegations plead with specificity;
• Many of Plaintiffs' challenged statements are
forward looking and protected from liability;
• Plaintiffs failed to satisfy the pleading requirements
of Section 11 and 12 of the Securities Act of 1933, in
that Plaintiffs improperly collapsed allegations about
the underwriters into allegations that are not
actionable; and
• Plaintiffs lack standing to bring certain claims.
[See passim, TXU's Motion to Dismiss and
Underwriters' Motion to Dismiss.]
17. Defendants have represented to the Court that
they nevertheless consider it desirable for the class
action to be settled and dismissed to avoid the
substantial burden, expense, management distraction
and uncertainties that would be involved in protracted
litigation, and to settle the Released Claims against
them. [See Stipulation of Settlement, at pg. 4.]

F. The Settlement
1. Initial Settlement Discussions

18. In early 2004, counsel for the parties met to
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initiate settlement discussions and the progress of the
case. [See Joint Declaration of Joe Kendall and Mark
Solomon, at ¶ 47.] Subsequent discussions ensued
and Counsel for the parties began exploring issues of
damages, causation, allegations and defenses. [See
Id.]
19. In May 2004, Counsel for Lead Plaintiffs and the
Defendants engaged in a mediation session before
Antonio Piazza. [See Id.] Many issues were debated
and vigorously contested. [See Id.] At that time, Lead
Plaintiffs and Defendants could not reach an accord.
[See Id.] Counsel for Lead Plaintiffs continued to
investigate the case, interview fact witnesses and
meet with consultants. [See Id. at ¶ 27.] Throughout
the second and third quarters of 2004, the parties
engaged in ongoing discussions. [See Id. at ¶ 47.]
However, they were unable to reach an amicable
agreement, due in part to Lead Plaintiffs' insistence
on stringent corporate governance reforms as part of
any settlement. [See Id.] Ultimately the differences
between the parties narrowed, with the assistance of
the Honorable Robert M. Parker as Mediator, and a
Memorandum of Understanding was signed midJanuary 2005. [See Id. at ¶ 48.]
*5 20. Throughout this period, Lead Plaintiffs
oversaw the progress of the litigation and instructed
Lead Counsel with respect to the ongoing
investigation. [See Declaration of Arthur Nielsen, Jr.,
in Support of Application of Settlement and Plan of
Allocation of Settlement Proceeds (“Nielsen
Declaration”), at ¶ ¶ 7-9; Declaration of Ronald
Canada in Support of Application of Settlement and
Plan of Allocation of Settlement Proceeds (“Canada
Declaration”), at ¶ ¶ 4-7; Declaration of Plumbers &
Pipefitters National Pension Fund in Support of
Application of Settlement and Plan of Allocation of
Settlement Proceeds (“Sweeney Declaration”), at ¶ ¶
4-5.] Indeed, the Lead Plaintiffs monitored the
mediation process and a representative of The
Plumbers and Pipefitter National Pension Fund
attended the May 2004 mediation before Antonio
Piazza. In addition, Lead Plaintiffs reviewed key
documents provided by Lead Counsel and reviewed
and approved significant pleadings prior to filing.
Lead Plaintiffs also participated in numerous
meetings with Lead Counsel in which they discussed
the merits and settlement value of the various claims,
and instructed Lead Counsel with respect to
negotiating the terms of settlement. [See Nielsen
Declaration, at ¶ ¶ 8-9; Canada Declaration, at ¶ 6;
Sweeney Declaration, at ¶ ¶ 4-5.]
21. Furthermore, Lead Plaintiffs and Defendants each
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were advised by various consultants and experts,
including individuals with expertise in accounting,
auditing and/or governance issues, and in estimating
potential damages in cases involving allegations of
securities fraud. In addition, Lead Counsel (with the
assistance of teams of private investigators) held
dozens of interviews with the Company's current and
former employees and management personnel. [See
Joint Declaration of Joe Kendall and Mark Solomon,
at ¶ ¶ 7, 27, 33.]

2. The Stipulation and Agreement of Settlement
22. In January, 2005, Lead Plaintiffs and Defendants
reached an agreement on the terms to settle the
Litigation. [See Joint Declaration of Joe Kendall and
Mark Solomon, at ¶ 48.] The proposed settlement
was conditioned on, among other things, Lead
Counsel's completion of additional discovery,
including interviews of Company witnesses, and
Lead Counsel's and Lead Plaintiffs' conclusion at the
completion of that additional discovery that the
settlement terms were fair, reasonable and adequate.
[See Id. at ¶ 13.] On January 20, 2005, Lead
Plaintiffs and the defendants executed a
Memorandum of Understanding.
23. The proposed settlement provides, among other
things, that TXU would make a cash settlement
payment of $149,750,000.00 and would implement
and maintain for seven (7) years certain corporate
governance reforms and enhancements. The parties
also agreed that the settlement was subject to Lead
Plaintiffs' Counsel's review of additional nonprivileged documents, deposition transcripts, and
non-privileged reports, and completion of witness
interviews to enable them to further review the
evidence relevant to the claims in this action.

3. Discovery
*6 24. In January 2005, Counsel for Lead Plaintiffs
continued their review of relevant documents and had
their accounting experts begin reviewing relevant
Company documents. [See Joint Declaration of Joe
Kendall and Mark Solomon, at ¶ ¶ 13, 27.] The
Company has made available hundreds of thousands
of pages of documents. Additional requests were
made by Lead Counsel regarding the allegation in the
complaint and the Company produced more
documents. [See Id. at ¶ 13.]
25. Lead Counsel also interviewed a substantial
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number of former or current Company witnesses
knowledgeable about the issues, including two
former Chairmen of the Board, former CEO, the
former Executive Vice Chairman and Chief Financial
Officer, the former Executive Vice President of TXU
and President of TXU Energy, the former Chief
Operations Officer of TXU Europe, the former Chief
Executive Officer of TXU Europe, and the former
President of Energy Trading for TXU Europe. [See
Id.]
26. Throughout this period of discovery, Lead
Plaintiffs and Defendants were advised by various
consultants and experts, including individuals with
expertise in damages and governance issues, and in
estimating potential damages in cases involving
allegations of securities fraud. [See Id. at ¶ ¶ 13, 47.]

G. The April 11, 2005 Order
27. On April 1, 2005, this Court held a hearing to
determine whether to grant preliminary approval of
the proposed settlement and to authorize the issuance
of notice to Class Members.
28. Based upon this Court's review of the Stipulation
of Settlement, the parties' joint application and oral
presentations, this Court entered its April 11 Order,
which, among other things: (i) preliminarily certified
the Class for settlement purposes; (ii) found the
proposed settlement sufficiently fair, reasonable and
adequate to warrant sending notice of the proposal to
class members and holding a full hearing on the
proposed settlement; and (iii) found that the proposed
forms and methods of notice met all of the
requirements of the Federal Rules of Civil Procedure,
the PSLRA and due process. The Court scheduled a
final hearing on the fairness of the proposed
settlement for June 23, 2005.
29. As discussed in more detail below, consistent
with the court's April 11 Order, the parties provided
Notice of proposed settlement to Class Members. The
Court approved a class action claims administrator,
Gilardi & Co, LLC (“Gilardi” or “Settlement
Administrator”), which arranged for the mailing of
individual notices. [See Declaration of Carole
Sylvester Re A) Mailing of the Notice of Pendency
and Settlement of Class Action and the Proof of
Claim and Release Form; and B) Publication of the
Summary Notice (“Sylvester Declaration”), at ¶ ¶ 56.] Gilardi, also had the Notice published in the
Investor's Business Daily and on its website. [See Id.
at ¶ 8.]
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H. The Fairness Hearing
30. The parties filed submissions in support of the
settlement on June 13, 2005. These submissions were
accompanied by numerous declarations from fact and
expert witnesses.
*7 31. Lead Plaintiffs presented declarations from:
(1) Authur C. Nielsen, Jr., Ronald Canada and the
Plumbers & Pipefitters National Pension, Lead
Plaintiffs, supporting the settlement and plan of
allocation of settlement proceeds; (2) Robert A.G.
Monks, which detailed the benefits conferred upon
TXU shareholders due to corporate governance
changes as a result of this settlement; (3) Carole K.
Sylvester and Robert E. Forrest, concerning the
dissemination and publication of Notice to potential
class members; (4) Professor Charles Silver,
concerning the reasonableness of class counsels'
request for attorneys' fees and reimbursement of
expenses; (5) The Honorable Craig Enoch, in support
of the proposed attorneys' fee award; and (6) Joe
Kendall and Mark Solomon, class counsel, in support
of final approval of the settlement and plan of
allocation, and award of attorneys' fees and
reimbursement of expenses.
32. The Court held a hearing regarding the fairness,
reasonableness and adequacy of the proposed
settlement on June 23, 2005.
33. Both Lead Plaintiffs' counsel and TXU's counsel
made presentations in support of the settlement at the
June 23, 2005 Fairness Hearing. Parties objecting to
the settlement made presentations as well.

II. THE TERMS OF THE SETTLEMENT
34. The proposed settlement provides the Class with
a substantial monetary recovery, which will be
allocated among Class Members on the basis of their
particular claims, as well as important corporate
governance reforms, designed to benefit TXU and its
shareholders.
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settlement fund from which relief will be provided to
Class Members (the “Settlement Fund”). From this
settlement fund, $200,000 was used to establish a
“Class Notice and Administration Fund.” The
balance, after deducting the amount of Lead
Counsel's attorneys' fee and expenses award, is to be
allocated among eligible claimants who submit
timely proofs of claim.

1. Expenses to be Deducted from the Settlement Fund
36. The Stipulation of Settlement provides that notice
and administration expenses, Lead Counsel's fees and
expenses, and tax expenses (if any) will be paid from
the Settlement Fund. [See Stipulation of Settlement,
at 3.b., 3.c., and 8.] The balance of the fund after
payment of those amounts will be distributed to Class
Members.
37. The terms of the Stipulation of Settlement
provided that Lead Counsel could apply to the Court
for an award of attorneys' fees and expenses. Lead
Counsel committed in the Notice mailed to Class
Members that they will not seek an award of fees
exceeding 22.2% of the Settlement Fund [See Notice,
at XI.] Lead Plaintiffs and Lead Counsel have also
applied for reimbursement of litigation expenses in
an amount equal to $541.203.77. [See Declaration of
Ellen Gusikoff filed on Behalf of Lerach Coughlin
Stoia Geller Rudman & Robbins LLP in Support of
Application for Award of Attorneys' Fees and
Reimbursement
of
Expenses
(“Gusikoff
Declaration”); Declaration of Willie C. Briscoe filed
on Behalf of Provost Umphrey Law Firm LLP in
Support of Application for Award of Attorneys' Fees
and Reimbursement of Expenses (“Briscoe
Declaration”); Declaration of Jack G. Fruchter filed
on Behalf of Abraham Fruchter & Twersky LLP in
Support of Application for Award of Attorneys' Fees
and Reimbursement of Expenses (“Fruchter
Declaration”); Declaration of Lawrence G. Soicher,
Esq. in Support of Application for Award of
Attorneys' Fees and Reimbursement of Expenses
(Soicher Declaration).]

2. The Plan of Allocation
A. The Settlement Fund
35. Pursuant to the terms of the Stipulation of
Settlement, the Defendants paid a total of One
Hundred Forty-Nine Million Seven Hundred and
Fifty Thousand Dollars ($149,750,000) into a

*8 38. The Stipulation of Settlement provides that
eligible Class Members who submit valid and timely
proof of claim forms will receive distributions from
the balance of the settlement fund in the form of cash.
Those distributions are to be calculated pursuant to
the Plan of Allocation prepared by Lead Counsel.
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Neither the defendants nor their counsel have had any
role in, or responsibility for, the Plan of Allocation.
39. Pursuant to the Plan of Allocation, the Net
Settlement Fund will be distributed to eligible Class
Members who submit valid, timely Proof of Claim
forms and Release forms (“Authorized Claimants”).
The Plan of Allocation clearly identifies the
circumstances by which Authorized Claimants may
participate in the distribution of the Net Settlement
Fund. [See Notice, at VII.]
40. Based on the Plan of Allocation, Lead Counsel
projects that Class Members will receive an average
distribution of: (1) $5.86 per TXU common stock for
Authorized Claimants that purchased TXU stock
from April 26, 2001 through October 3, 2002, and
sold their stock between October 4 through October
11, 2002; (2) $11.67 per TXU common stock for
Authorized Claimants that purchased TXU stock
from April 26, 2001 through October 3, 2002, and
sold their stock on or after October 12, 2002; (3)
$5.81 per TXU common stock for Authorized
Claimants that purchased TXU stock from October 4,
2002 October 11, 2002, and sold their stock on or
after October 12, 2002; and (4) the difference
between the purchase price (not to exceed $50.00)
less the sales price per TXU FELINE PRIDES for
Authorized Claimants that purchased from May 31,
2002 through October 11, 2002. Additional payment
provisions are provided for other Authorized
Claimants that purchased all other publicly traded
TXU securities during the Class Period. If there are
sufficient funds in the Net Settlement Fund, each
Authorized Claimant will receive an amount equal to
the Authorized Claimant's claim, as defined in the
Plan of Allocation. If the amount in the Net
Settlement Fund is not sufficient to permit payment
of the total claim of each Authorized Claimant,
however, then each Authorized Claimant shall be
paid the percentage of the Net Settlement Fund that
each Authorized Claimant's claim bears to the total of
the claims of all Authorized Claimants. [See Notice,
at VII.]
41. The Plan of Allocation was formulated by Lead
Counsel with assistance from its materiality and
damages experts. [See Joint Declaration of Joe
Kendall and Mark Solomon, at ¶ 70.]

3. Other Relief
42. In addition to the cash payment of $149.75
million, the Stipulation of Settlement provides that
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TXU's Board of Directors will adopt resolutions or
amendments to the Company's By-Laws and/or
Articles of Incorporation to implement a series of
corporate governance principles designed to improve
the Company's corporate governance and internal
controls. The proposed settlement provides for
enhancements to the board's composition,
compensation, committees and functions in the form
of the following, among others:
*9 the formation of a Lead Independent Director
position;
the replacement of two directors who served on the
TXU board during the Class Period with independent
directors;
increases in the minimum stock holdings by members
of the Company's Board;
increasing the number of independent directors;
enhanced “independence” standards for board
members;
rescission of the Company's “shareholders rights
plan,” also known as “poison pill”; and
the appointment of a corporate Governance Officer;

B. Release Bar Orders
43. In consideration of the comprehensive relief
described above, the Stipulation of Settlement
contemplates that this Court will enter an Order
approving the settlement that incorporates a release.
[See Stipulation of Settlement, at pgs. 10-11.]

III. JURISDICTION
A. Subject Matter Jurisdiction

44. This Court has federal question jurisdiction
pursuant to § 27 of the Exchange Act, 15 U.S.C. §
78aa, and § 22 of the Securities Act, 15 U.S.C. §
77v, and 28 U.S.C. § § 1331 and 1337(a).

B. Personal Jurisdiction
45. This Court has in personam jurisdiction over
Lead Plaintiffs and Class Members. The Court
plainly may exercise personal jurisdiction over Class
Members from Texas and over objectors as a result of
their filing objections with this Court. And the Court
has properly obtained personal jurisdiction over other
out-of-state class Members by giving them proper
notice and a chance to opt out or to be heard. Phillips
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Petroleum Co. v. Shutts, 472 U.S. 797, 811-12, 105
S.Ct. 2965, 86 L.Ed.2d 628 (1985); Calagaz v.
Calhoon, 309 F.2d 248 (5th Cir.1962); Robins v. CliClaque Co., 2003 U.S. Dist. LEXIS 13695, at *15
(N.D.Tex. Aug. 4, 2003).
46. The Court therefore finds that all Class Members
who did not request exclusion from the Class are
subject to this Court's personal jurisdiction. See
Shutts, 472 U.S. at 812-13.

IV. THE CLASS NOTICE SATISFIES ALL
APPLICABLE REQUIREMENTS
47. This Court has found “that the publication,
mailing, and Internet posting of such notices in the
manner and form set forth in the Stipulation ... meet
the requirements of the Rule 23 of the Federal Rules
of Civil Procedure, due process, and the Rule of this
Court, and is the best notice practicable under the
circumstances and shall constitute due and sufficient
notice to all persons entitled thereto.” [See April 11
Order at ¶ 3.]

A. Notice to Class Members
48. Beginning on April 22, 2005, the Settlement
Administrator mailed by first-class mail, postage
prepaid, more than 289,000 copies of the Courtapproved Notice to the last-known address of each
reasonably identifiable Class Member and in
response to requests from potential Class Members,
brokers and/or nominees. [See Sylvester Declaration,
at ¶ 6.]
49. Consistent with the Court's April 11 Order, the
Notice included the text of the proposed Plan of
Allocation and a Proof of Claim and Release form,
which included instructions and requirements for
filing a Proof of Claim. The Notice also included a
general description of the dismissal, release and bar
order provisions of the Stipulation of Settlement.
*10 50. In addition to mailing individual notices, the
Settlement Administrator arranged to have the Court
approved Summary Notice run in the national edition
of Investor's Business Daily, on April 29, 2005. [See
Sylvester Declaration, at ¶ 8.]
51. The Notice (in its entirety, including the text of
the Plan of Allocation and a general description of
the release) was published on the Settlement
Administrator's Internet website [See Id. at ¶ 7.]
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B. Applicable Notice Requirements
52. Where, as here, the parties have sought
simultaneously to certify a settlement class and settle
a class action, the Court must consider Fed.R.Civ.P.
23(c)(2)'s notice requirements for class certification,
as well as Rule 23(e)'s notice requirements for
settlement and dismissal. See, e.g., Newby v. Enron
Corp., 394 F.3d 296, 306 (5th Cir.2004); Moore v.
Halliburton Co., Fed. Sec. L. Rep. (CCH) P92,916, at
*36 (N.D.Tex. Sep. 9, 2004). For classes certified
under Fed.R.Civ.P. 23(b)(3), such as the class in this
action, Rule 23(c)(2) requires “the best notice
practicable under the circumstances, including
individual notice to all members who can be
identified through reasonable effort.” Rule 23(e) is
less specific, requiring only that notice of the
proposed settlement be given “in such a manner as
the court directs,” and is considered less stringent
than Rule 23(c)(2). See, e.g., Zimmer Paper Prods.,
Inc. v. Berger & Montague, P.C., 758 F.2d 86, 91 (3d
Cir.1985); In re Cherry's Pet to Intervene, 164 F.R.D.
630, 636 (E.D.Mich.1996).
53. The Constitution's Due Process Clause also
imposes certain minimum notice requirements which
are satisfied if the notice conforms to Rule 23(c)(2).
See Eisen v. Carlisle & Jacquilin, 417 U.S. 156, 17374, 94 S.Ct. 2140, 40 L.Ed.2d 732 (1974) (“the
mandatory notice pursuant to subdivision (c)(2) ... is
designed to fulfill requirements of due process to
which the class action procedure is of course
subject”) (quotations marks omitted); see also Doleac
v. Michalson, 264 F.3d 470, 489 (5th Cir.2001);
Bertulli v. Indep. Ass'n of Cont'l Pilots, 242 F.3d 290,
294 (5th Cir.2001).
54. In addition to the requirements of the Federal
Rules and due process, the PSLRA, see 15 U.S.C. §
78u-4(a)(7); 15 U.S.C. § 77z-1(a)(7)(A), imposes
certain additional notice requirements:
[1] the amount of the settlement and proposed
distribution to plaintiffs; [2] if the parties to
settlement disagree on the average amount of
damages per share ..., “a statement from each settling
party concerning the issue or issues on which the
parties disagree”; [3] a statement of attorneys' fees or
costs sought; [4] the name, address and telephone
number of plaintiffs' representatives; and [5] “[a]
brief statement explaining why the parties are
proposing the settlement.”
In re Cendant Corp. Securities Litig., 109 F.Supp.2d
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235, 254-55 (D.N.J.2000) (quoting the PSLRA),
aff'd, 264 F.3d 201 (3d Cir.2001), cert. denied sub
nom. Mark v. California Pub. Employees' Retirement
Sys., 535 U.S. 929, 122 S.Ct. 1300, 152 L.Ed.2d 212
(2002).

C. The Notice Provided in the Case Clearly Meets all
Applicable Requirements
*11 55. First, the dissemination of the notice
package-by first-class mail to all Class Members who
could be identified by reasonable effortsupplemented by publication on the Settlement
Administrator's Internet website, and broad
publication notice of the Summary Notice in a
national newspaper-more than satisfies Rule
23(c)(2)'s requirement of individual notice “to all
members who can be identified through reasonable
effort.” See, e.g., Miller v. Republic Nat'l Life Ins.
Co., 559 F.2d 426, 429-30 (5th Cir.1977); Grace v.
City of Detroit, 145 F.R.D. 413, 416
(E.D.Mich.1992) (notice by first-class mail and
publication meets Rule 23(c)(2) requirements).
56. Notice was also provided to Class Members in a
timely manner. As noted, mailing of the individual
Notice began on April 22, 2005-62 days before the
scheduled Fairness Hearing. The timing of the
mailing is thus adequate. See, e.g., Miller, 559 F.2d at
429; (period of four weeks between the mailing and
the hearing is sufficient); see also Tanksley v. Gulf
Oil Corp., 848 F.2d 515, 518 (5th Cir.1988); Bass v.
Phoenix Seadrill/78, Ltd., 749 F.2d 1154, 1164 (5th
Cir.1985).
57. The content of the notice also complies with Rule
23(c)(2). See Bowling v. Pfizer, Inc., 143 F.R.D. 141,
160 (S.D.Ohio 1992) (“[t]he notice provided to class
members must include enough information to allow
the class members to make an informed choice of
whether to approve or disapprove the settlement”);
see generally, Williams v. Vukovich, 720 F.2d 909,
921 (6th Cir.1983) (notice must give class members
“a full and fair opportunity to consider the proposed
[settlement] and develop a response”); see also, In re
Corrugated Container Antitrust Litig., 643 F.2d 195,
224 (5th Cir. Apr.1981); In re Beef Indus. Antitrust
Litig., 607 F.2d 167, 183 (5th Cir.1979).
58. The Court-approved individual Notice, which
was mailed to individual Class Members and posted
on the Administrator's website, clearly informed
Class Members of the relevant aspects of the class
action and the settlement, including:
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How the settlement fund will be allocated to the
Class Members if the settlement is approved;
The right of Class Members to exclude themselves
from the settlement Class, to object to any aspect of
the settlement or to appear at the Fairness Hearing
and the processes and deadlines for doing so;
The date of the Fairness Hearing; and
The binding effect of any judgment-whether
favorable or not-on all persons who do not exclude
themselves from the Class, and the impact on Class
members if the settlement is approved.
The Notice also provided Class Members with a
telephone number that they could call to obtain
additional information regarding the settlement. In
addition, as described above, a Court-approved
Summary Notice-published in a national newspaperthat contained all pertinent information about the
class action and settlement required by Rule 23(c)(2),
Rule 23(e) and due process. The Summary Notice
also provided Class Members with a telephone
number and advised them that they could obtain a
copy of the individual Notice by calling that number.
*12 59. Consistent with the requirements of the
PSLRA, the Notice:
• Sets out the amount of the settlement and the
proposed distribution under the heading “Plan of
Allocation”;
• Informs Class Members of the parties' disagreement
regarding the average damages per share;
States the amount of attorneys' fees and costs sought
and provides Class Members with the names,
addresses and telephone numbers of Lead Counsel;
and
• Explains why the parties are proposing the
settlement.

60. In these circumstances, all applicable notice
requirements have been satisfied, including the
requirements of Rule 23(c)(2) and 23(e), and the U.S.
Constitution. See, e.g., In re Nissan Motor Corp.
Antitrust Litig., 552 F.2d 1088 (5th Cir.1977); Prieto
v. John Hancock Mut. Life Ins. Co., 132 F.Supp.2d
506, 517 (N.D.Tex.2001); Shaw v. Toshiba Am. Info.
Sys., 2000 U.S. Dist. LEXIS 3592, at *49 (E.D. Tex
Jan. 28, 2000); In re Corrugated Container Litig.,
556 F.Supp. 1117, 1123; Johnson v. Am. Airlines,
Inc., 531 F.Supp. 957, 961 (N.D.Tex.1982).
61. The Court thus affirms its findings and
conclusions in the April 11 Order that the notice and
the notice methodology are the best practicable notice
and meet the requirements of the Federal Rules of
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Civil Procedure (including Fed.R.Civ.P. 23(c)(2) and
(e)), the United States Constitution (including the
Due Process Clause), the PSLRA, the Rules of this
Court and any other applicable law.

V. CLASS CERTIFICATION
62. In its April 11, 2005 Order Preliminarily
Approving Settlement and Approving Form and
Manner of Service, the Court preliminarily found the
requirements of class certification to be satisfied.
[See April 11 Order, at ¶ ¶ 1(a)-(b).] Lead Plaintiffs
argue that final certification of this action is both
appropriate and warranted. [See Lead Plaintiffs'
Memorandum of Law in Support of Final Approval
of Settlement and Plan of Allocation of Settlement
Proceeds
(“Lead
Plaintiffs'
Settlement
Memorandum”), at pgs. 28-32.] The Court makes the
following findings in support of its decision to grant
final certification of the Class for settlement
purposes, which are intended to supplement and
finalize the certification findings made by the Court
in its April 11 Order.
63. In order to certify this settlement class, the court
must find that the proposed class meets the four
threshold requirements of the Federal Rule of Civil
Procedure 23(a)-numerosity, commonality, typicality
and adequacy of representation-and, in addition, is
maintainable under Rule 23(b)(3). The Rule 23(b)(3)
requirements
are
that
common
questions
“predominate over any questions affecting only
individual members” and that class resolution be
“superior to other available methods for the fair and
efficient adjudication of the controversy.”
64. In Amchem Products, the Supreme Court
expressly acknowledged that cases may be certified
for settlement purposes only. Amchem Prods., Inc. v.
Windsor, 521 U.S. 591, 618-19, 621-22, 117 S.Ct.
2231, 138 L.Ed.2d 689 (1997) ( “dominant concern”
is “whether a proposed class has sufficient unity so
that absent members can fairly be bound by decisions
of class representatives”; “settlement is relevant to
class certification,” and is “a factor in the calculus.”);
see also Black v. Chase Bank of Tex. Nat'l Ass'n,
2001 U.S. Dist. LEXIS 18134, at *5 (N.D.Tex. Nov.
6, 2001); In re Beef Indus. Antitrust Litig., 607 F.2d
167, 178 (5th Cir.1979) (it is proper and consistent
for the court to certify a class for settlement purposes
even while it might be difficult to reach that
determination in a different context).
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A. Numerosity
*13 65. The numerosity requirement plainly is
satisfied in this case. In its April 11 Order, the Court
defined the class for settlement purposes as:
All Persons who purchased the publicly traded
securities of TXU Corp. including TXU Europe
Limited, (“TXU”) between April 26, 2001 to October
11, 2002, inclusive. Excluded from the Settlement
Class are Defendants, officers and directors of TXU
and its affiliates and subsidiaries and the Underwriter
Defendants, as well as their families; members of the
immediate family of each of the Individual
Defendants; any entity in which any Defendant has or
had a controlling interest; the legal representatives,
heirs, executor, successors or assigns of any such
excluded party; and those members of the Settlement
Class that timely and validly exclude themselves
from the Settlement Class.
[See April 11 Order, at ¶ 1.] The purchasers covered
by this Class or those who purchased publicly traded
TXU securities during the Class Period. “[T]he
prerequisite expressed in Rule 23(a)(1) is generally
assumed to have been met in class action suits
involving nationally traded securities.” See Zeidman
v. J. Ray McDermott & Co., 651 F.2d 1030, 1039
(5th Cir. Jul.1981).

B. Commonality
66. Rule 23(a)(2) requires that questions of law or
fact exist that are common to the class. “The
commonality requirement is satisfied where the party
opposing the class has engaged in some course of
conduct that affects a group of persons. In such
instances, the elements of that cause of action will be
common to all persons affected.” McNamara v. BreX Minerals, Ltd., 2003 U.S. Dist. LEXIS 25644, at
*24 (E.D.Tex. Dec. 15, 2003); see also, 1 Conte &
Newberg § 3.10. The Fifth Circuit has observed that
“the threshold for commonality is not high.” Bertulli
v. Indep. Ass'n of Cont'l Pilots, 242 F.3d 290, 296-97
(5th Cir.2001). In the instant case, the claims of all
Class members rest on the same allegations of false
and misleading statements by Defendants. In
addition, the claims of all Class Members derive from
the same private right of action granted by the federal
securities laws, based on the same underlying facts.
67. Allegations of a common course of fraudulent
conduct, such as those set forth in the Complaint,
generally satisfy the commonality requirement. See,
e.g., In re Fleming Cos. Secs., & Derivative Litig.,
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2004 U.S. Dist. LEXIS 26488, at *151 (E.D.Tex.
Jun. 10, 2004), citing, In re Saxon Sec. Litig., 1984
WL 2399, at *7 (S.D.N.Y.1984) (holding that
“debenture holders have an interest identical to that
of the holders of common stock in demonstrating a
common course of fraudulent conduct”).
68. There is no doubt that questions of law and fact
exist that are common to members of the Class in this
case.

C. Typicality
69. Rule 23(a)(3) requires that the claims of the class
representative not differ significantly from the claims
of the class as a whole. Rule 23(a)(3) “focuses on the
similarity between the named plaintiffs' legal and
remedial theories and the theories of those they
purport to represent.” Mullen v. Treasure Chest
Casino, L.L.C., 186 F.3d 620, 625 (5th Cir.1999).
*14 70. “Typicality does not require a complete
identity of claims. Rather, the critical inquiry is
whether the class representative's claims have the
same essential characteristics as that of the putative
class. If the claims arise from a similar course of
conduct and share the same legal theory, factual
differences will not defeat typicality.” Berger v.
Compaq Computer Corp., 2000 U.S. Dist. LEXIS
21424, at *10 (S.D.Tex. Jul. 17, 2000).
71. Here, Lead Plaintiffs' legal and remedial theories
are the same as those of the other Class Members.
The same allegedly false and misleading statements
were directed to Lead Plaintiffs and the other Class
Members. Defendants are alleged to have violated the
federal securities laws in the same manner with
respect to Lead Plaintiffs as to all other Class
Members. Moreover, the legal theories and evidence
that Lead Plaintiffs would advance to prove its claims
would apply to the claims of all other members of the
Class.
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other members of the Class.

D. Adequacy of Representation
74. To meet the adequacy-of-representation
requirement of Rule 23(a)(4), Courts consider (1)
whether the named representative shares common
interest with other class members, and (2) whether
the named representative will vigorously prosecute
the interests of the class through the class counsel.
Berger v. Compaq Computer Corp., 257 F.3d 475,
482 (5th Cir.2001).

1. Qualifications of Lead Counsel
75. Lerach Coughlin Stoia Geller Rudman & Robbins
LLP and Provost Umphrey Law Firm, LLP
(collectively “Lead Counsel”) are two of the nations'
preeminent plaintiffs' class action law firms. The
lawyers from those firms responsible for the
prosecution of this case have taken leading roles in
numerous important actions on behalf of investors
asserting claims of fraud.
76. Lead Counsel have amply demonstrated their
competence through their representation of Lead
Plaintiffs in this action to date, including their
successful negotiation of a $149.75 million
settlement of the claims made by Lead Plaintiffs.
This is the largest cash settlement in a securities class
action ever in this District. It is also one of the largest
securities class action recoveries ever obtained in the
United States in a case not involving a restart of
never reported earnings.

2. Qualifications of Lead Plaintiffs
77. Lead Plaintiffs are The Plumbers & Pipefitters
National Pension Fund (a large institutional investor),
Arthur Nielsen, Jr. and Ronald Canada. Each
purchased TXU securities during the Class Period.
[See Compl., at ¶ 17.]

72. Lead Plaintiffs allege that they were damaged
because the Defendants' misrepresentations caused
the price of TXU Securities to be artificially inflated.
Other Class Members were allegedly harmed by the
same artificial price inflation arising from
Defendants' alleged misconduct. Because Lead
Plaintiffs stand in the same position as other Class
Members, Lead Plaintiffs' claims are typical of those
asserted by Class Members.

*15 78. In the Fifth Circuit, two criteria has been
articulated
for
determining
adequacy
of
representation: (1) whether the named representative
shares common interest with other class members;
and (2) whether the named representative will
vigorously prosecute the interests of the class through
the class counsel. Berger, 257 F.3d at 482.

73. Lead Plaintiffs' claims are typical of those of the

79. It is plain that the Lead Plaintiffs are united in
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asserting the common goal of maximizing the total
recovery for the Class. Through Lead Plaintiffs'
efforts, Defendants have been compelled to pay
$149.75 million in cash and implement
groundbreaking corporate governance improvements.
This settlement amount clearly evidences that Lead
Plaintiffs have “vigorously” prosecuted the interests
of the Class.
80. Moreover, the Lead Plaintiffs have no interests
that conflict with those of other Class Members, and
have a major stake in the outcome of this action,
having asserted losses in connection with their lead
plaintiff motion in the aggregate of nearly $2.6
million from the Class Period purchase of TXU
Securities during the Class Period. As such, Lead
Plaintiffs are part of the Class and possesses the same
interests and suffered the same injury as other Class
Members. See Amchem, 521 U.S. at 625.
81. As Congress intended in passing the PSLRA,
Lead Plaintiffs, are sophisticated class members that
have taken an active and participatory role in the
prosecution of this litigation. As noted above, Lead
Plaintiffs monitored the progress of the litigation,
instructed Lead Counsel with respect to ongoing
investigation and participated, through Lead Counsel,
in settlement negotiations. [See Nielsen Declaration,
at ¶ ¶ 7-9; Canada Declaration, at ¶ ¶ 4-7; and
Sweeney Declaration, at ¶ ¶ 4-5.] Thus, there is no
doubt that Lead Plaintiffs are adequate class
representatives.
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F.R.D. 290, 303 (N.D.Ohio 2001) (quoting Amchem,
521 U.S. at 625).
84. Lead Plaintiffs have shown above that numerous
important questions of law and fact are common to
the members of the Class. These questions clearly
predominate over any conceivable individual
question, because Defendants' alleged misconduct
affected the members of the Class in the same
manner. The alleged misrepresentations by
Defendants involve a series of statements that were
uniformly disseminated to the investing public, as
well as material non-public information that the
Defendants failed to disclose to the investing public.
Inasmuch as the claims against Defendants arise out
of the same set of operative facts and are based on
common legal theories, the predominance of common
questions of law and fact is clear. See In re Eng'g
Animation Sec. Litig., 203 F.R.D. 417, 422 (S.D.Iowa
2001) (predominance requirement met where class
has a common interest in determining whether “
‘defendants' course of conduct is in its broad outlines
actionable’ ”; “[d]ifferences between class membersbased on when they bought [the] stock, how much
they bought, and when they sold it ‘cast no doubt on
the finding of predominance’ ”) (quoting In re Ikon
Office Solutions, Inc. Sec. Litig., 194 F.R.D. 166, 178
(E.D.Pa.2000)). Indeed, all liability issues are
common to each and every Class Member. The Class
thus readily satisfies the predominance requirement.

F. Superiority
82. Given that Lead Counsel are highly respected,
experienced lawyers in this area of practice, and no
conflicts exist between the Lead Plaintiffs' interests
and those of other Class Members, this Court finds
that the adequacy requirement is satisfied.

E. Predominance of Common Questions
83. Predominance “tests whether proposed classes are
sufficiently cohesive to warrant adjudication by
representation.” Amchem, 521 U.S. at 623. “In order
to predominate common issues must constitute a
significant part of the individual cases.” Jenkins v.
Raymark Indus., 782 F.2d 468, 472 (5th Cir.1986).
“The predominance requirement is satisfied unless it
is clear that individual issues will overwhelm the
common questions and render the class action
valueless.” Id. (Internal quotation marks and citation
omitted). The test is “ ‘readily met in certain cases
alleging consumer or securities fraud or violations of
the antitrust laws.’ ” Jones v. Allercare, Inc., 203

*16 85. Class actions are superior when individual
actions would be wasteful, duplicative, present
managerial difficulty and be adverse to judicial
economy. Mullen v. Treasure Chest Casino, L.L.C.,
186 F.3d 620, 627 (5th Cir.1999). Here the class
members claim the same injury, from the same event,
from the same defendant over the same period of
time. Individual actions would therefore be
duplicative of the same facts and law. Basic, Inc. v.
Levinson, 485 U.S. 224, 250, 108 S.Ct. 978, 99
L.Ed.2d 194 (1998).
86. Where a settlement class is presented, the trial
court need not consider the manageability of the class
at trial. See Amchem, 521 U.S. at 620 (citing
Fed.R.Civ.P. 23(b)(3)(D)). The remaining three
superiority factors plainly indicate that a class action
is the best vehicle for conducting this litigation.
87. Given the identity of legal and factual issues
among Class Members, the notion that Class
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Members should file thousands of individual actions
is completely illogical and would constitute an
enormous waste of judicial and private resources. See
Shaw v. Toshiba Am. Info. Sys., Inc., 91 F.Supp.2d
942, 958 (E.D.Tex.2000). Moreover, it would be
economically prohibitive for all but a limited number
of Class Members (i.e., those who had the largest
losses) to adjudicate their claims individually.
Amchem, 521 U.S. at 617 (“[t]he policy at the very
core of the class mechanism is to overcome the
problem that small recoveries do not provide the
incentive for any individual to bring a solo action
prosecuting his or her rights”); Amchem at 615 (“the
superiority requirement was to achieve economies of
time, effort, and expenses and promote uniformity of
decisions”); Sterling v. Velsicol Chem. Corp., 855
F.2d 118, 1196 (6th Cir.1988) (“[t]he procedural
device of a Rule 23(b)(3) class action was designed
not solely as a means for assuring legal assistance in
the vindication of small claims but, rather, to achieve
the economies of time, effort, and expense”).
88. In addition, this Court is the most desirable forum
in which to prosecute this action. TXU's corporate
headquarters was located in Dallas, Texas during the
Class Period and remains here today. Many of the
acts and practices complained of originated in Texas,
and much of the evidence and many of the witnesses
relevant to Lead Plaintiffs' claims are found in Texas.
Any fragmentation or separation of this litigation into
other jurisdictions would increase the costs to the
Class and Defendants, and possibly could cause
conflicting results, increasing legal costs and delay
associated with resolving such conflicts. See Shaw,
91 F.Supp.2d at 958. Clearly, there is a strong interest
in resolving the litigation in this forum.
89. Based on these factors, the superiority of
resolving this litigation by means of a class action is
evident.
90. For all of these reasons, as well as those set out in
the Court's April 11 Order, the Court finally certifies
for settlement purposes the Class described in the
Order Approving the Class Action Settlement and in
the Final Judgment.
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1330 (5th Cir.1977). In making this determination, a
court should consider the following factors:
• The Plaintiffs' likelihood of success on the merits,
weighed against the amount and form of relief
offered in the settlement,
• The complexity, expense and likely duration of the
litigation,
• The state of proceedings and the amount of
discovery completed,
• The nature of the settlement negotiations,
• The judgment of experienced counsel, and
• Objections raised by members of the class.
Newby, 394 F.3d at 301; Reed v. Gen. Motors Corp.,
703 F.2d 170 (5th Cir.1983); Parker v. Anderson,
667 F.2d 1204, 1209 (5th Cir.1982).
92. In addition, a court should consider the “public
interest in favor of settlement of class action
lawsuits,” Cotton, 559 F.2d at 1331; see also
Vukovich, 720 F.2d at 922 (“A court may not
withhold approval simply because the benefits
accrued from the [settlement] are not what a
successful plaintiff would have received in a fully
litigated case”). Each of these various considerations
strongly supports approval of the proposed settlement
in this action.

A. Relief Offered in Settlement Compares Favorably
to Plaintiffs' Likelihood of Success
93. “The most important factor is the probability of
the plaintiff's success on the merits.” Parker, 667
F.2d at 1209. “Courts judge the fairness of a
proposed compromise by weighing the plaintiff's
likelihood of success on the merits against the
amount and form of settlement [t]hey do not decide
the merits of the case or resolve unsettled legal
questions.” Carson v. AM. Brands, Inc., 450 U.S. 79,
88, n. 14, 101 S.Ct. 993, 67 L.Ed.2d 59 (1981).
94. Review of the circumstances here demonstrates
that the concrete monetary and corporate governance
benefits of the proposed settlement far outweigh
plaintiffs' uncertain prospects of success if this case
were to be litigated rather than settled.

VI. FAIRNESS OF THE SETTLEMENT
1. Relief Offered in Settlement
*17 91. Under Federal Rule of Civil Procedure 23(e),
a court should approve a proposed class action
settlement if it determines that the settlement is “fair,
reasonable, and adequate, as well as consistent with
the public interest.” Cotton v. Hinton, 559 F.2d 1326,

95. As set forth in detail above, the proposed
settlement provides a $149.75 million settlement fund
that will, after Lead Counsel's fees and certain other
settlement-related expenses are paid, be distributed to
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eligible Class Members. The proposed settlement
also provides for important enhancements to TXU's
corporate governance policies and procedures,
designed to strengthen the Company's internal
controls and corporate governance.
96. The settlement thus offers significant benefits to
the shareholder Class. Not only does it provide for
one of the largest cash recoveries ever obtained in a
non-restatement securities class action, it also
includes TXU's adoption of sweeping beneficial
corporate governance procedures. [See Declaration of
Robert A.G. Monks, at ¶ ¶ 3, 15-22.]
*18 97. The relief provided by the proposed
settlement thus clearly falls well within the “range of
reasonableness” required for settlement approval.
See, e.g. In re Domestic Air Transp. Antitrust Litig.,
148 F.R.D. 297, 319 (N.D.Ga.1993) (“[i]n assessing
the settlement, the Court must determine ‘whether it
falls within the ‘range of reasonableness,’ not
whether it is the most favorable possible result in the
litigation' ”) (internal citations omitted).

2. Plaintiffs' Likelihood of Success Is Uncertain
98. Defendants have demonstrated that Plaintiffs
would face substantial factual and legal obstacles if
this case were to proceed. Indeed, the allegations of
the Complaint are untested by a motion to dismiss for
failure to state a claim. Even assuming some parts of
the Complaint were found to state a claim,
Defendants have identified in their motions to
dismiss what they believe are substantial legal and
factual defenses that they believe ultimately would
prevail-either on a motion for summary judgment or
at trial.
99. For example, Defendants contend that
notwithstanding allegations by a former TXU
executive that he forecasted the adverse events that
precipitated this lawsuit, in fact there is no evidence
that the statements made by Defendants were false
when made. [See TXU's Motion to Dismiss, at pgs.
11-12.] Even if there was such evidence, Defendants
maintain on a motion to dismiss, Plaintiffs' Exchange
Act and Rule 10b-5 claims would be found to lack
the requisite scienter element required by the
PSLRA. As the Fifth Circuit recently observed,
“Under the PSLRA, a plaintiff must now ‘state with
particularity facts giving rise to a strong inference
that defendant acted with the required state of mind.’
” In re El Paso Elec. Co. Sec. Litig., 2004 U.S. Dist.
LEXIS 2580, at *9 (W.D. Tex. Feb 23, 2004). The
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Supreme Court has held that scienter, a mental state
embracing intent to deceive, manipulate, or defraud,
is an essential element of a § 10(b) or Rule 10-5
claim. Id.
100. As noted above, the proposed settlement
provides that each eligible Class Member who files a
valid Proof of Claim will receive, within a relatively
short period of time following approval and final
disposition of the case, a distribution from the
settlement fund consistent with Lead Counsel's Plan
of Allocation. That certainty of recovery clearly
outweighs plaintiffs' uncertain prospects of success
through continued litigation. This factor therefore
favors approval of the settlement.

B. Further Litigation Would Be Complex and
Lengthy
101. The Complaint's allegations raise many complex
legal and factual issues, including the accuracy and
materiality of numerous statements and the scienter
of those who made the statements. If litigation were
to proceed, the issues would be hotly disputed by the
parties. Litigation relating to such fact-intensive and
difficult-to-prove
claims
would
thus
be
extraordinarily complicated and time consuming, and
require expert testimony. In re Elec. Data Sys. Corp.
Secs. Litig., 226 F.R.D. 559, 571 (E.D.Tex.2005)
(securities fraud class actions are exceptionally
complex) (the PSLRA's scienter requirements are
complex); Oscar Private Equity Invs. v. Holland,
2005 U.S. Dist. LEXIS 6525, at *34 (N.D.Tex. Apr.
15, 2005) (causation analysis in securities fraud cases
is complex); Longman v. Physicians Res. Group,
Inc., 2003 U.S. Dist. LEXIS 17546, at *8 (N.D.Tex.
Sep. 30, 2003) (securities fraud class actions are
complex litigation); Nathenson v. Zonagen Inc., 267
F.3d 400, 412 (5th Cir.2001) (recognizing the
complexity of securities fraud class action claims
brought under the PSLRA); Boston v. Tesoro
Petroleum Corp., 871 F.2d 1266, 1278 (5th Cir.1989)
(securities fraud trial was long and complex).
*19 102. Ultimately, if Plaintiffs were to succeed at
trial, they still could expect a vigorous appeal by
Defendants and an accompanying delay in the receipt
of any relief. See, e.g., In re MicroStrategy, Inc. Sec.
Litig., 148 F.Supp.2d 654, 667 (D.Va.2001) (“a jury
verdict for either side would only have ushered in a
new round of litigation in the Fourth Circuit and
beyond, thus extending the duration of the case and
significantly delaying any relief for plaintiffs”).
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103. In contrast, the proposed settlement grants Class
Members relief without subjecting them to the risk,
complexity, duration and expense inherent in
continuing this litigation. See Id. (recognizing that
“additional litigation of plaintiffs' claims ... would
likely have been protracted and costly, requiring
extensive expert testimony concerning the company's
accounting practices and significance of the
Individual Defendants' decisions in relation to
GAAP” and concluding that “the old adage, ‘a bird in
hand is worth two in the bush’ applies with particular
force”); see also In re Cendant Corp. Sec. Litig., 109
F.Supp.2d 235, 243 (D.N.J.2000) (finding that the
complexity and duration of litigation weighed in
favor of settlement).
104. Thus, this factor also supports approval of the
settlement.

C. The State of this Proceeding Strongly Supports
Approval of the Proposed Settlement
105. Formal discovery is not a prerequisite to
settlement. In re Corrugated Container Antitrust
Litig., 643 F.2d 195, 211 (5th Cir. Apr.1981)
Although “[t]here is no precise yardstick to measure
the amount of litigation that the parties should
conduct before settling,” In re Rio Hair Naturalizer
Prods. Liab. Litig., No. MDL 1055, 1996 WL
780512, at *13 (E.D.Mich. Dec.20, 1996), “[t]he
Court need not find that the parties have engaged in
extensive discovery,” In re Austrian & German Bank
Holocaust Litig., 80 F.Supp.2d 164, 176
(S.D.N.Y.2000), aff'd sub nom. D'Amato v. Deutsche
Bank, 236 F.3d 78 (2d Cir.2001) (citation omitted);
see also Levell v. Monsanto Research Corp., 191
F.R.D. 543, 556-57 (S.D.Ohio 2000) (approving
settlement in which counsel relied primarily on
informal discovery); D'Amato, 236 F.3d at 87
(“although no formal discovery had taken place, the
parties had engaged in an extensive exchange of
documents and other information ... thus, the ‘stage
of the proceedings' factor ... weighed in favor of
settlement approval”) (internal citation omitted);
Linney v. Cellular Alaska Partnership, 151 F.3d
1234, 1239 (9th Cir.1998) (formal discovery is not
necessary “where the parties have sufficient
information to make an informed decision about
settlement.”). Unless Lead Counsel settled while
“groping in darkness” the lack of formal discovery
will not hinder the settlement. Id. Cotton, 559 F.2d at
1332.
106. The Settlement Agreement follows several
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phases of informal discovery (due to the PSLRAmandates discovery stay) that provided Lead Counsel
and their experts a comprehensive understanding of
the facts and issues involved in their claims and
defenses that potentially could be raised against them
were the case to proceed. Before entering settlement
negotiations, Lead Plaintiffs conducted an extensive
investigation to assess the merits of the Complaint's
allegations. Lead Counsel and private investigators
conducted dozens of interviews with the Company's
former employees and management personnel. Lead
Counsel also examined the Company's public filings,
press releases, analyst reports and other documents
and employed experts in accounting, damages,
materiality, loss causation and corporate governance
to aid in Lead Counsel's investigation. [See Joint
Declaration of Joe Kendall and Mark Solomon, at ¶
9.]
*20 107. After initial settlement negotiations failed in
May 2004, Lead Counsel continued their
investigation. Prior to filing the Consolidated
Complaint, Counsel for Lead Plaintiffs had
conducted many months of investigation and research
into the claims alleged. [See Id. at ¶ 7.] In January
2005, the parties preliminarily agreed to settle this
action. [See Id. at ¶ 48.] Lead Counsel continued its
investigation during the parties' settlement
negotiations and reviewed hundreds of thousands of
pages of relevant information to Lead Plaintiffs. A
team of more than ten attorneys representing the two
Lead Counsel firms reviewed these documents from
current and former TXU officers and directors. CoLead Counsel also had access to and have reviewed
the transcripts of numerous depositions and related
exhibits from the Murray Litigation. Similarly, CoLead Counsel had access to and have reviewed the
transcripts and related materials pertaining to the
English Proceedings. Finally, Co-Lead Counsel have
had access to and have reviewed over 100,000 pages
of additional documents produced to the SEC in
connection with a subpoena served on TXU on
March 17, 2005 after his proposed settlement had
been announced (the “SEC Investigation”). As a
result, Co-Lead Counsel were able to assess the
claims and defenses in this case through the
investigation, through the exchange of information in
settlement talks, and through the negotiation and
exercise of broad discovery rights that Co-Lead
Counsel insisted that plaintiffs be afforded in the
settlement process. [See Id. at ¶ 11.]
108. The investigation and discovery that occurred
before, during and after settlement negotiations have
enabled Lead Counsel and Lead Plaintiffs-as well as
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Defendants and this Court-to assess the legal and
factual merits of the claims set out in the Complaint.
Ayers v. Thompson, 358 F.3d 356, 369 (5th Cir.2004)
(state of the proceedings favored settlement when
discovery provided for ample information with which
to evaluate the merits of the competing positions).
Lead Counsel states that in the discovery process,
Co-Lead Counsel became aware of the defendants'
defenses which, if accepted, could be sufficient to
refute plaintiffs' allegations. [See Joint Declaration of
Joe Kendall and Mark Solomon, at ¶ 4.]
109. Under these circumstances, there is no doubt
that Lead Plaintiffs had “an excellent idea of the
merits of [their] case ... [and were] able to form an
‘adequate appreciation of the merits of the case
before negotiating.’ ” See In re Cendant Corp. Litig.,
264 F.3d 201, 235-36 (3d Cir.2001). The stage of this
proceeding thus also weighs heavily in favor of
approving the settlement.

D. The Parties Reached the Settlement After Arm'sLength Negotiations and the Settlement Was Not a
Product of Fraud or Collusion
110. In addition to evaluating the substance of the
proposed settlement, the Court examines “the process
by which the settlement was arrived at, to make sure
that the settlement is not the product of fraud,
overreaching, or collusion.” Murillo v. Tex. A & M
Univ. Sys., 921 F.Supp. 443, 445 (S.D.Tex.1996).
*21 111. The parties have amply demonstrated that
the settlement negotiations in this case, which took
place over a lengthy period of time and involved two
highly regarded mediators, were extensive and
undertaken at arm's length by counsel on both sides
who have substantial experience and expertise in
representing parties in securities class actions.
Throughout the negotiation process, the parties
employed their own teams of attorneys, consultants
and experts to assess the validity of the allegations
underlying the Complaint. In addition, Lead Counsel
and Lead Plaintiffs diligently prosecuted the action
on behalf of the Class. Lead Counsel had already
conducted dozens of interviews with former
Company employees prior to beginning negotiations.
After the parties reached a preliminary settlement
agreement, Lead Plaintiffs and Lead Counsel insisted
on additional discovery, as described above.
112. The extensive negotiations thus produced a final
settlement agreement that is fair to all Class Members
and does not unjustly benefit any Class Member. The
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settlement funds will be distributed on a pro rata
basis based on a formula that is tied to liability and
damages. The Plan of Allocation developed by
experts retained by Lead Counsel, has resulted in a
settlement agreement that fairly and rationally
allocates the proceeds of the settlement.
113. The gravamen of an approvable proposed
settlement is that it be “fair adequate, and reasonable
and is not the product of collusion between the
parties.” See Cotton, 559 F.2d at 1330, citing Young
v. Katz, 447 F.2d 431 (5th Cir.1971)); see also
Amchem, 521 U.S. at 633 (settlement approved when
it is the result of arms-length adversarial negotiations
by extraordinarily competent and experienced
attorneys). Here the “proposed settlement was the
result of intense, arms-length negotiations between
the parties” and “the final agreement suggests no
bias, collusion or coercion in favor of any party or
sub-group of class members,” this factor weights in
favor of approving the settlement. In re Dun &
Bradstreet Credit Servs. Customer Litig., 130 F.R.D.
at 372; see also In re Southern Ohio Corr. Facility,
173 F.R.D. at 214 (approving settlement negotiated at
arms' length, with no evidence of collusion and no
indication that any party benefited at class's expense).

E. The Opinion of Lead Counsel Weighs Strongly in
Favor of Settlement
114. When evaluating the fairness, adequacy and
reasonableness of a settlement, courts consider the
opinions of experienced counsel. See San Antonio
Hispanic Police Officers' Org. Inc. v. City of San
Antonio, 188 F.R.D. 433, 461 (W.D.Tex.1999); Lelsz
v. Kavanagh, 783 F.Supp. 286, 297 (N.D.Tex.1991);
Neff v. Via Metro. Transit Auth., 179 F.R.D. 185, 208
(N.D.Tex.1998); see also Dun & Bradstreet, 130
F.R.D. at 372 (“[c]ounsel in this matter have
extensive experience in complex class action
litigation. The Court pays particular attention to the
opinion of all counsel that the proposed settlement
agreement is fair, adequate and reasonable”). In a
case like this one, where the parties have conducted
an extensive investigation, engaged in significant
fact-finding and Lead Counsel is experienced in
class-action litigation, courts typically “defer to the
judgment of experienced trial counsel who has
evaluated the strength of his case.” Thompson v.
Midwest Found. Ind. Physicians Ass'n, 124 F.R.D.
154, 159 (S.D.Ohio 1988) (recognizing that because
the parties engaged in “extensive discovery” and
Plaintiffs' counsel was “experienced in class action
matters ... the opinion of Plaintiffs' counsel that the
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proposed settlement agreement is fair, adequate and
reasonable is an important factor in the Court's
consideration”).
*22 115. Here, the Court-appointed Lead Counsel
have extensive experience in class action securities
litigation. In addition, as discussed in detail above,
Lead Counsel participated in an intensive
investigative and discovery process. Lead Counsel
reviewed hundreds of thousands of pages of
documents, including thousands of documents from
TXU's files, and conducted numerous interviews to
assess the strengths and weaknesses of their
positions. [See Joint Declaration of Joe Kendall and
Mark Solomon, at ¶ ¶ 7, 13.] As a result of their
thorough investigation, Lead Counsel have concluded
that the proposed settlement is fair, reasonable and
adequate. [See Lead Plaintiffs' Settlement
Memorandum, at pgs. 5-8.] Under these
circumstances, this Court gives Lead Counsel's
support of the settlement substantial weight in
considering whether to approve the settlement.

F. Absent Class Members Have Responded
Favorably to the Proposed Settlement
116. The Court should consider the reaction of the
class to the settlement; however, “a settlement can be
fair notwithstanding a large number of class members
who oppose it.” Cotton, 559 F.2d at 1331.
117. As of June 1, 2005, from the over 289,000
notices sent to Class Members, only 122 timely
requests for exclusion have been submitted. The
shareholders submitting these requests for exclusion
indicated that they purchased less than 1.5 million
shares of common stock during the class period.
Those shares represent a tiny percentage of TXU
stock that was traded during that period. The
extremely small number of requests for exclusion that
have been submitted demonstrates that the vast
majority of Class Members support the settlement.
Furthermore, a review of the requests for exclusion
that were received reveals that the majority do not
evidence opposition to the settlement. Many of the
shareholders who requested exclusion apparently
simply do not wish to participate in the settlement
with no apparent reason.
118. Moreover, there have only been eight (8)
objections, timely or otherwise, to the proposed
settlement filed with the Court. However, only two
objectors have contested the benefits received by the
Class as a result of the settlement.
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a. The New York State Teachers Retirement System,
the State of Wisconsin Investment Board, the Public
Employees Retirement System of Idaho, and the
Pennsylvania Public School Employees Retirement
System, objected to the requested attorneys fees. The
objections are without merit since the fee structure
agreed between Lead Counsel and Lead Plaintiffs is
fair and reasonable. It is in the best interests of the
class in that it has appropriately incentivized counsel
to obtain the maximum recovery possible, and it
represents a percentage of the Settlement Fund that is
consistent with, if not less than, awards made in
similar cases.
b. Irwin Chase has objected to the plan of allocation
and to the requested attorneys fees. The objection is
without merit with respect to attorneys fees, as set
forth above. Irwin Chase's objection to the plan of
allocation-that it does not include option traders-is
without merit because lead plaintiffs have confirmed
that under the catch-all provisions of the plan of
allocation options are included and such claims will
be processed.
*23 c. Tom Bouressa objected on multiple grounds.
However, Mr. Bouressa is not a member of the
plaintiff class and, therefore, has no standing.
Accordingly, the court rejects Mr. Bouressa's
objections.
d. Bruce Girdauskas has objected on the grounds that
TXU is contributing too much to the Settlement
Fund. Mr. Girdauskas' claims, if he has any, are
derivative in nature. Because Mr. Girdauskas has not
complied with the demand requirements for
derivative claims under the Texas Corporation Act,
and because he lacks standing, Mr. Girdauskas'
objections are rejected.
e. Rinis Travel Service Inc Profit Sharing Trust
(“Rinis”) has filed an untimely objection and, in an
attempt to avoid the consequences of its untimeliness,
has also sought to intervene. Because the notice of
settlement was sufficient, including the notice of the
time within to file objections, Rinis' objection is
rejected and its motion to intervene is denied.
119. Accordingly, the overwhelming response of
absent Class Members overall also strongly supports
approval of the settlement.

G. Approval of the Proposed Settlement Agreement
Is in the Public's Interest

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 2005 WL 3148350 (N.D.Tex.)
(Cite as: Not Reported in F.Supp.2d)

120. Courts in the Fifth Circuit have consistently held
that public policy favors the settlement of class
actions. Cotton, 559 F.2d at 1331.
121. The proposed settlement in this case serves the
public interest. The settlement requires Defendant
TXU to implement a number of corporate governance
improvements as well as compensate Class Members
for their contested damages now, rather than
prolonging a recovery until after a trial and appeal, if
at all. In addition, the proposed settlement would
allow the Company to avoid the expense and burden
of defending the action and alleviate any further
disruption to its operations. A swift resolution of this
dispute thus will avoid complex and protracted
litigation, provide valuable relief to the Class, and
“foster [ ] the goals of certainty, finality and
economy, which lie at the heart of our general
preference for settlement of class actions.” Berry, 184
F.R.D. at 106.
122. In these circumstances, the public interest
clearly weighs in favor of approving the settlement.

VII. FAIRNESS OF THE PLAN OF ALLOCATION
123. Approval of a plan of allocation of settlement
proceeds among the members of the Class under
Federal Rule of Civil Procedure 23 is governed by
the same standard of fairness, reasonableness and
adequacy applicable to approval of the settlement as
a whole. See In re Chicken Antitrust Litig., 669 F.2d
228, 238 (5th Cir.1982) (standard of review “applies
with as much force to the review of the allocation
agreement as it does to the review of the overall
settlement between plaintiffs and defendants”).
124. “A plan of allocation that reimburses class
members based on the extent of their injuries is
generally reasonable,” In re Oracle Sec. Litig., [19941995 Transfer Binder] Fed. Sec. L. Rep. (CCH)
98,355, at 90,446 (N.D. Cal. June 18, 1994).
However, “a class action settlement need not
necessarily treat all class members equally.” Cohen v.
Resolution Trust Corp., 61 F.3d 725, 728 (9th
Cir.1995), vacated on other grounds, 72 F.3d 686
(9th Cir.1996); see also Petruzzi's, Inc. v. DarlingDel. Co., 880 F.Supp. 292, 300-01 (M.D.Pa.1995)
(“disparate treatment of class members may be
justified by a demonstration that the favored class
members have different claims or greater damages”).
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relied on the damages analyses of its expert, in
determining the allocation of the Net Settlement Fund
among Class Members. [See Joint Declaration of Joe
Kendall and Mark Solomon, at ¶ 70.]
126. The Court finds that the methodology used by
Lead Counsel in preparing the Plan of Allocation was
appropriate. That methodology ensures that Class
Members' recovery will be based on not only their
legal damages, but also on their actual losses
recognizing the facts and circumstances of this case,
based on an objective analysis of the magnitude of
loss based on the timing of purchases and sales. See,
e.g., Microstrategy, 148 F.Supp.2d at 654 (approving
plan of allocation that “sensibly makes interclass
distinctions based upon, inter alia, the relative
strengths and weaknesses of class members'
individual claims and the timing of purchases of the
securities at issue”); In re Aetna Sec. Litig., No.
CIV.A.MDL 1219, 2001 WL 20928, at *12 (E.D.Pa.
Jan.4, 2001) (approving plan of allocation that
“acknowledges the differing losses suffered by
Claimants depending on the dates on which they
purchased and sold Aetna stock and the price at
which they may have sold the shares”).
127. The Court further finds that allocation of the Net
Settlement Fund that will be accomplished by the
Plan of Allocation is fair, reasonable and adequate.
The objective and widely accepted analytical
methodology employed by Lead Counsel and its
expert in preparing the Plan of Allocation has
resulted in a substantively appropriate set of
principles for distribution of the settlement fund.
Most importantly, there has only been one objection
to the Plan of Allocation.
128. For all of the reasons set out above, the Court
finds that the Plan of Allocation proposed by Lead
Plaintiff in this case is fair, reasonable and adequate.

VIII. ATTORNEYS' FEES AND EXPENSES
SOUGHT BY LEAD COUNSEL
A. Attorneys' Fees Sought by Lead Counsel

129. Lead Counsel seek an award of attorneys' fees of
22.2% of the $149.75 million Settlement Fund (plus
interest, if any). (See Lead Plaintiffs' Counsel's
Memorandum of Law In Support of Application for
Attorneys' Fees and Reimbursement of Expenses, at
pg. 1.]

*24 125. As noted above, in this case Lead Counsel
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130. Lead Counsel for the Class is entitled to a fee
paid out of the common fund created for the benefit
of the Class. See Boeing Co. v. Van Gemert, 444 U.S.
472, 478-79, 100 S.Ct. 745, 62 L.Ed.2d 676 (1980)
(Supreme Court has consistently recognized the
common fund doctrine to permit attorneys who
obtain a recovery for a class to be compensated from
the benefits achieved as a result of their efforts); see
also Magana v. Platzer Shipyard, Inc., 74 F.R.D. 61,
73 (S.D.Tex.1977).
131. The Fifth Circuit recognizes the propriety of the
percentage fee method where each member of a class
has an “undisputed and mathematically ascertainable
claim to part of [a] judgment.” Strong v. Bellsouth
Telecomms., Inc., 137 F.3d 844, 852 (5th Cir.1998).
*25 132. In fact, the percentage method is widely
used by district courts, including this one, throughout
the Fifth Circuit in common fund cases. See, e.g.,
Faircloth v. Certified Fin., Inc., 2001 U.S. Dist.
LEXIS 6793, at *20-*23 (E.D.La. May 16, 2001);
Shaw, 91 F.Supp.2d at 942; In re Lease Oil Antitrust
Litig. (No. II), 186 F.R.D. 403, 446 (S.D.Tex.1999);
In re Harrah's Entm't, Inc., 1998 U.S. Dist. LEXIS
18774 (E.D.La. Nov. 25, 1998); Orzel v. Gillam,
Civil Action No. 3:90-CV-0044-G (N.D.Tex. May
16, 1995); Steiner v. Phillips, Civil Action No. 3:891387-X (N.D.Tex.Mar.14, 1994); Belman v.
Warrington, Civil Action No. H-91-3767 (S.D.Tex.
Nov. 16, 1993); In re Intellicall Sec. Litig., Civil
Action No. 3:91-CV0703-P (N.D.Tex. Sep. 22,
1993); In re First Republic Bank Sec. Litig., Civil
Action No. 3:88 CV-0641-H (N.D. Tex. Feb. 28,
1992 and Mar. 8, 1993).
133. Moreover, the Supreme Court has indicated that
the percentage method is proper in common fund
cases. See Blum v. Stenson, 465 U.S. 886, 900 n. 16,
104 S.Ct. 1541, 79 L.Ed.2d 891 (1984). “[S]ince
Blum was decided [in 1984], there has been no Fifth
Circuit decision that would preclude this Court from
employing the percentage of the fund approach
endorsed in Blum and the circuit and district court
decisions that followed and applied Blum.”
Prudential 1, 1994 WL 150742, at *4; see also
Batchelder v. Kerr-McGee Corp., 246 F.Supp.2d
525, 531 (N.D.Miss.2003) (“A percentage fee
approach, as opposed to a lodestar computation, is
the preferred method for determining awards of
attorneys' fees in common fund, or class action,
cases.”); Shaw, 91 F.Supp.2d at 967 n. 15 (“the Fifth
Circuit has never ... reversed a district court judge's
decision to award a fee as a percentage”) (emphasis
in original); Longden v. Sunderman, 979 F.2d 1095,
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1100 n. 11 (5th Cir.1992) (affirming district court's
percentage fee award in securities class action noting
that the district court stated its preference for the
percentage of recovery approach “as a matter of
policy”).
134. Numerous courts and commentators have stated
that the percentage method is vastly superior to the
lodestar method for a variety of reasons, including an
incentive for counsel to “run up the bill” and the
heavy burden that calculation under the lodestar
method places upon the court. See, e.g. Di Giacomo
v. Plains All Am. Pipeline, 2001 U.S. Dist. LEXIS
25532, at *36 (S.D.Tex. Sep. 18, 2001), Report of
Third Circuit Task Force: Court Awarded Attorney
Fees, 108 F.R.D. 237,238 (1985) (The Report
identified a number of deficiencies with the lodestar
method, including: (1) increasing the workload of the
judicial system; (2) lack of objectivity; (3) a sense of
mathematical precision unwarranted in terms of the
realities of the practice of law; (4) ease of
manipulation by judges who prefer to calculate the
fees in terms of percentages of the settlement fund;
(5) encouraging duplicative and unjustified work; (6)
discouraging early settlement; (7) not providing
judges with enough flexibility to award or deter
lawyers so that desirable objectives, such as early
settlement, will be fostered; (8) providing relatively
less monetary reward to the public interest bar; and
(9) confusion and unpredictability in administration.
Task Force Report, 108 F.R.D. at 246-49).
*26 135. In sum, there is a strong consensus in favor
of awarding attorneys' fees in common fund cases as
a percentage of the recovery. For all of the reasons
previously accepted by this Court as well as other
courts in this Circuit, the Court approves the use of
the percentage method here.

B. Co-Lead Counsel's Fee Request Made Pursuant to
a Fee Schedule Negotiated by the Court-Appointed
Lead Plaintiffs is Reasonable
136. The Court appointed Lead Plaintiffs in this case
negotiated a fee schedule with counsel prior to their
appointment as lead plaintiff. [See Lead Plaintiffs'
Settlement Memorandum, at pgs. 15-16.] Co-Lead
Counsel's fee application is being made pursuant to
that fee schedule and is presumptively reasonable and
is “precisely the type of bargaining that the PSLRA
anticipated and to which a court reasonably may give
substantial deference.” In re Global Crossing Sec.
and ERISA Litig., 225 F.R.D. 436 (S.D.N.Y.2004),
see also In re Cendant Corp., Litig., 264 F.3d 201
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(3rd Cir.2001). Lead Plaintiffs negotiated a graduated
fee arrangement with Co-Lead Counsel at the
beginning of the case that results in a 22.2% fee for a
recovery of $149,750,000. In fulfillment of their
duties as contemplated under the PSLRA, Lead
Plaintiffs have worked with Counsel throughout the
prosecution of the Litigation and the settlement
negotiations, are familiar with the work done by
Counsel, and not only negotiated the fee schedule at
the beginning of the case but also support the fee
request presently before the Court based on the
results obtained. [See Nielsen Declaration, at ¶ 11;
Canada Declaration, at ¶
6; and Sweeney
Declaration, at ¶ 6.]
137. The fee structure utilized by the Lead Plaintiffs
here is entitled to some deference for another reasonit was designed to incentivize counsel to achieve the
maximum result possible for the Class. See, e.g.,
Cendant II, 404 F.3d 173 at *42 (“to PSLRA
attempts to implement a market approach” by leaving
the selection of counsel to sophisticated Lead
Plaintiffs who can evaluate counsel “based on both
skin and lost and can negotiate fee structures that will
keep costs reasonable while providing counsel with
initiatives to perform excellent work.”). And in
retrospect it appears that the Lead Plaintiffs
accomplished their goal. It provides that Counsel
receive increasing percentages (20, 22 and 24%) of
the common fund only on those amounts recovered
above the prior tier. It is axiomatic that the “last”
dollars of a recovery are more difficult to obtain [See
Expert Reports of Expert Report of Professor Charles
Silver Concerning the Reasonableness of Class
Counsel's Request for an Award of Attorneys' Fees
and
Reimbursement
of
Expenses
(“Silver
Declaration”), at pg. 30.] Here, it appears that CoLead Counsel were given appropriate incentives and
those incentives have yielded a $149.75 million
recovery and pervasive corporate governance
changes. This recovery is one of the largest SEC
class action recoveries obtained in a case of this
genre, a substantial result for the class which justifies
the requested fee.

C. Co-Lead Counsel's Requested Fee is Consistent
with Fee Awards In Comparable Cases From the
District
*27 138. The requested fee award of 22.2% of the
Settlement Fund is consistent with and, in fact,
significantly less than awards made in similar cases.
See, e.g., Shaw, 91 F.Supp.2d at 972 (“based on the
opinions of other courts and the available studies of
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class action attorneys' fees awards (such as the
NERA study), this Court concludes that attorneys'
fees in the range from twenty-five percent (25%) to
[33-1/3%] have been routinely awarded in class
actions”); Prudential I, 1994 WL 150742, at *1
(same) (Lead Plaintiffs' Compendium at 83); Plains,
2001 U.S. Dist. LEXIS 25532, at *28 (approving
30% fee) (Lead Plaintiffs' Compendium at 31);
Waters v. Int'l Precious Metals Corp., 190 F.3d 1291
(11th Cir.1999) (approving 30% fee); In re Warner
Communications Sec. Litig., 618 F.Supp. 735, 749
(S.D.N.Y.1985) ( “Traditionally, courts in this Circuit
and elsewhere have awarded fees in the 20%-50%
range in class actions.”) (citing numerous cases),
aff'd, 798 F.2d 35 (2d Cir.1986); see also Silver
Declaration, at pages 31-33. Indeed, courts
throughout this Circuit regularly award fees of 25%
and more often 30% or more of the total recovery
under the percentage-of-the recovery method. See
Southland Secs. Corp. v. INSpire Ins. Solutions, Inc.,
No. 4:00-CV-355y (N.D.Tex. Mar. 9, 2005) (Judge
Means) (approving fee of 30% fee in securities class
action); Scheiner v. i2 Techs., Inc., et al., Civil
Action No. 3:01-CV-418-H (N.D.Tex. Oct. 1, 2004)
(Judge Sanders) (approving fee of 25% of $80
million settlement in securities class action); Hoeck v.
Compusa, Inc. et al., Civil Action No. 3:98-CV0998-M (N.D.Tex. Oct. 14, 2003) (Judge Lynn)
(awarding 30% fee); In re Firstplus Fin. Group, Inc.
Sec. Litig., Master File No. 3:98-CV-2551-M
(N.D.Tex. Oct. 14, 2003) (Judge Lynn) (awarding
30% fee in securities class action); Warstadt v.
Hastings Entm't, Inc., et al., Civil Action No. 2:00CV-089-J (N.D.Tex. Mar. 10, 2003) (Judge
Robinson) (awarding 30% fee in securities class
action); Silver v. UICI, et al., No. 3:99CV2860-L
(N.D. Tex. Mar 3, 2003) (Judge Lindsay) (awarding
30% fee in securities class action); In re Unistar Fin.
Serv. Corp. Sec. Litig., No. 3:99-CV-1857-D
(N.D.Tex. Aug. 17, 2001) (approving 30% fee in a
securities class action) (Compendium at 96);
Kisilenko v. STB Sys., Inc., No. 3:99-CV-2872-M
(N.D.Tex. Nov. 3, 2000) (approving 30% fee in a
securities class action) (Lead Plaintiffs' Compendium
at 111); In re Landry's Seafood Rests., Inc. Sec.
Litig., No. H-99-1948 (S.D.Tex. Jun.13, 2002) (Judge
Harmon) (approving 30% fee in securities class
action) (Compendium at 73); In re Intellicall Sec.
Litig., No. 3:91-CV-0730-P (N.D.Tex. Sept. 22,
1993) (Judge Solis) (approving 30% fee in a
securities class action) (Lead Plaintiffs' Compendium
at 65); Robertson, et al. v. Strassner, et al., No. H-980364 (S.D.Tex. Jan. 5, 2000) (Judge Atlas)
(approving 30% fee in a securities class action) (Lead
Plaintiffs' Compendium at 158); In re Combustion,
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Inc., 968 F.Supp. 1116, 1156 (W.D.La.1997) (Judge
Haik) (approving fee of 36% of $127 million
settlement); Neibert, et al. v. Monarch Dental Corp.,
et al., No. 3:99-CV-762-X (N.D.Tex. Jun. 19, 2000)
(Judge Kendall) (approving 30% fee of settlement)
(Lead Plaintiffs' Compendium at 123). In re Olicom
Sec. Litig., No. 3:94-CV-0511-D (N.D.Tex. Aug. 30,
1996) (Judge Fitzwater) (approving 33-1/3% fee)
(Compendium at 77); Belman, et al. v. Warrington, et
al., No. H-91-3767 (S.D.Tex. Nov. 16, 1993) (Judge
Hoyt) (approving fees representing 33% of the
settlement fund in securities case) (Compendium at
5); Sims v. Shearson Lehman Bros., Inc., [1993-1994
Transfer Binder] Fed. Sec. L. Rep. (CCH) ¶ 98, 134,
at 98,976 (N.D.Tex. Nov. 29, 1993) (Judge Kendall)
(approving fee of 33-1/3% of $30 million settlement
in securities case) (Lead Plaintiffs' Compendium at
16); In re ProNet, Inc.1933 Act Sec. Litig., No. 3:96CV-1795-P (N.D.Tex. Nov. 19, 1997) (Judge Solis)
(awarding 30% fee in securities class action) (Lead
Plaintiffs' Compendium at 80); In re Granada P'ships
Sec. Litig., No. H-90-0214 (S.D.Tex. Oct. 19, 1992)
(Judge Harmon) (approving 30% fee) (Lead
Plaintiffs' Compendium at 55); Orzel v. Gilliam, et
al., No. 3:90-CV-0044-G (N.D.Tex. May 16, 1995)
(Judge Fish) (awarding 30% fee in securities case)
(Lead Plaintiffs' Compendium at 128); Courtney, et
al. v. Am. Airlines, Inc., et al., No. 4:97-CV-668-A
(N.D.Tex. Sept.3, 1999) (Judge McBryde) (30% fee
award) (Lead Plaintiffs' Compendium at 25);
Transamerican Ref. Corp. v. Dravo Corp., No. H-88789 (S.D.Tex. Nov. 16, 1992) (Judge Black)
(awarding 30% fee) (Compendium at 164); Plains,
2001 U.S. Dist. LEXIS 25532 (Judge Rosenthal)
(awarding 30% fee in securities class action)
(Compendium at 31).

D. The Reasonableness of Co-Lead Counsel's Fee
Request is Confirmed Under the Johnson Factors
*28 139. As noted above, the percentage-of-recovery
method is generally favored in common fund cases.
Shaw, 91 F.Supp.2d at 962. Some district courts
within the Fifth Circuit have applied a hybrid
approach in analyzing the fairness and
reasonableness of requested fees. These courts have
used the percentage method to set an initial
percentage fee, and then reviewed that fee based on
the “Johnson factors.” See In re Harrah's Entm't Sec.
Litig., No. 95-2935 Section “N,” 1998 U.S. Dist.
LEXIS 18774, at *20-*21 (E.D.La. Nov. 24, 1998);
see also Shaw, 91 F.Supp.2d at 967-68. As shown
below, application of the Johnson factors further
supports the fairness and reasonableness of the
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percentage fee requested.
The twelve Johnson factors are:
(1) The time and labor required.... (2) The novelty
and difficulty of the questions.... (3) The skill
requisite to perform the legal service properly.... (4)
The preclusion of other employment by the attorney
due to acceptance of the case.... (5) The customary
fee [for similar work in the community].... (6)
Whether the fee is fixed or contingent.... (7) Time
limitations imposed by the client or the
circumstances.... (8) The amount involved and the
results obtained.... (9) The experience, reputation,
and ability of the attorneys.... (10) The
“undesirability” of the case.... (11) The nature and
length of the professional relationship with the client
.... [and] (12) Awards in similar cases.
Johnson v. Ga. Highway Express, Inc., 488 F.2d 714,
717-19 (5th Cir.1974). The relevance of each of the
Johnson factors will vary in any particular case, and,
rather than requiring a rigid application of each
factor, the Fifth Circuit has left it to the lower court's
discretion to apply those factors in view of the
circumstances of a particular case. Brantley v. Surles,
804 F.2d 321, 325-26 (5th Cir.1986); In re Catfish
Antitrust Litig., 939 F.Supp. 493 (D.Miss.1996) (“not
every [Johnson ] factor need be necessarily
considered”). See also Cotton, 559 F.2d at 1331.

1. Time and Labor Required
140. As set forth in the Joint Declaration, Counsel for
Lead Plaintiffs marshaled considerable resources and
time in the research, investigation and prosecution of
this Litigation. In considering the time and labor
expended, several factors should be considered. First,
this Litigation was initiated by Lead Plaintiffs'
counsel without the assistance of any governmental
investigation or litigation whatsoever. See e.g.,
Cendant, 264 F.3d 201, 219 (case involving clear
evidence, including admissions of fraud). In fact, it
appears that the SEC took an interest in this case and
issued a subpoena to TXU only after it was publicly
announced that Defendants would pay almost $150
million to settle this case. [See Joint Declaration of
Joe Kendall and Mark Solomon, at ¶
32.]
Accordingly, Lead Plaintiffs' counsel had to rely on
their own diligent investigation to build a framework
for a successful securities fraud case. Second, the
legal obstacles to recovery were significant, and a
recovery was obtained due to the skill and tenacity of
Lead Plaintiffs' counsel. Counsel for Lead Plaintiffs'
dedicated more than eight lawyers to working on this
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case. In this regard, for Lead Plaintiffs' counsel
reviewed hundreds of thousands of pages of relevant
documents and the Company's public filings, press
releases and other public statements, interviewed
witnesses in the United States and Europe, and
consulted with experts in accounting, materiality, loss
causation, damages and corporate governance to
ensure the viability of the claims asserted. [See Id. at
¶ 13.] Co-Lead Counsel researched, drafted and filed
a 207-paragraph Complaint, which they believe
would have been upheld in response to Defendants'
motions to dismiss. [See Id. at ¶ ¶ 7, 13.] The parties'
settlement negotiations went on for approximately
one year. [See Id. at ¶ 47, 48.] Counsel for plaintiffs
were required to work with experts in the areas of
damages, causation, accounting, and corporate
governance. [See Id. at ¶ 13.] The history of the
Litigation, as set forth in the Joint Declaration, makes
clear the services provided by Lead Plaintiffs' counsel
were highly successful and directly resulted in an
outstanding recovery for the Class without the
substantial expense, risk and delay of continued
litigation. This factor supports the reasonableness of
the percentage fee requested.
*29 141. One of the criticisms of the use of attorney
time as a key factor in determining an attorney's fee
award, which has led to the substantial abandonment
of the lodestar method in common fund cases, is that
it encourages delay, inefficiency and recalcitrance
towards early settlement.FN2 In contrast, the
percentage method motivates class counsel to
maximize the result because they are paid a straight
percentage of what they recover for the class. Thus,
where, as here, lead plaintiffs with a substantial
financial interest in the relief sought by the Class
negotiated a fee structure at the outset of the case,
and class counsel obtained an excellent result for the
class in less than three years, the fact that the time
involved is less than if the cases had unnecessarily
dragged on for years should not diminish the
percentage to be awarded. To the contrary, such
efficiency and effectiveness should be rewarded and
the percentage method accomplishes this result. See
In re Harrah's Entm't, 1998 U.S. Dist. LEXIS 18774,
at *15 (E.D.La. Nov. 25, 1998) (“Because counsel
prosecuted this action on a contingent fee basis, the
Court would rather focus on results obtained. To
unduly emphasize the amount of hours spent on a
contingency fee case would penalize counsel for
obtaining an early settlement and would distort the
value of the attorneys' services.”). See also In re Xcel
Energy, Inc. Sec. Litig., 364 F.Supp. 980, 983
(D.Minn.2005) (early settlements are consistent with
the purposes of the Federal Rules of Civil
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Procedures, and modest lodestars are the result of
efficient case prosecution); Rite Aid II, 396 F.3d 294,
303 (3rd Cir.2005).

FN2. See Jerold S. Solovy, Laura A. Kaster
and James B. Sowerby, Attorneys' Fees in
Common Fund Cases: The Percentage
Method is Back, in Securities Class Actions:
Abuses and Remedies, 145, 147 (National
Legal Center for the Public Interest 1994).
2. Novelty and Difficulty of the Issues
142. Federal Securities class action litigation is
notably difficult and notoriously uncertain. Dun &
Bradstreet, 840 F.Supp. 277,281 (S.D.N.Y.1993).
They involve complex issues of causation and
culpability. Id. The novelty and difficulty of the
issues raised in federal securities class action
litigation is a significant factor to be considered in
making a fee award. From the outset, this postPSLRA action was an especially difficult and highly
uncertain securities case, which did not involve
restatement of TXU's previously issued financial
statements or any other acknowledgments of
wrongdoing. There were no criminal convictions or
significant insider trading. See, e.g., Southland Sec.
Corp., v. INSpire Ins. Solutions, Inc., 365 F.3d 353,
366 (5th Cir.2004). Thus, there was no assurance that
the Litigation would survive Defendants' challenges
to the pleadings, motion for summary judgment, trial
and appeal. Indeed, courts have recognized that
“securities actions have become more difficult from a
plaintiff's perspective in the wake of the PSLRA.”
Ikon, 194 F.R.D. at 194; see also Goldstein v. MCI
Worldcom, 340 F.3d 238 (5th Cir.2003) (affirming
dismissal with prejudice of securities fraud class
action complaint against Bernard Ebbers and
Worldcom involving a massive securities fraud with
a $685 million write-off of accounts receivable, for
which Ebbers was later convicted). In addition to
being factually complex, the case also involved
numerous complex and unsettled questions of law
under the PSLRA which the Fifth Circuit has yet to
decide, and which have caused numerous splits
among the circuit courts that have interpreted the
statute.
*30 143. To the extent that Defendants could prevail
on issues relating to liability or show that any
assumptions made by Plaintiffs' experts were
incorrect or unreliable or could show that any portion
of the market drop was due to factors other than the
alleged fraud, Plaintiffs' claimed damages could be
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significantly reduced. Moreover, the reaction by a
jury to such complex testimony is highly
unpredictable and a jury could have very well sided
with Defendants' experts. Thus, there was a real risk
that even if Plaintiffs were successful in proving
liability, that a jury could have awarded damages in
an amount less than the proposed settlement or none
at all. Despite the novelty and difficulty of the issues
raised, Counsel secured an excellent result for the
Class. As a result, this factor supports the requested
award.

3. The Skill Required to Perform the Legal Services
Properly
144. As noted by the Court in Di Giacomo, this factor
is evidenced where “[C]ounsel performed diligently
and skillfully, achieving a speedy and fair settlement,
distinguished by the use of informal discovery and
cooperative investigation to provide the information
necessary to analyze the case and reach a resolution.”
Di Giacomo v. Plains All Am. Pipeline, 2001 U.S.
Dist. LEXIS 25532, at *36 (S.D.Tex. Sep. 18, 2001).
This Litigation required considerable skill and
experience to successfully conclude. This case
required a determined investigation, the ability to
develop facts and creative legal theories, and the skill
to respond to a host of legal and factual defenses. But
for Co-Lead Counsel's diligent and tenacious efforts,
all of the Class's claims could have been dismissed
with prejudice at the pleading stage.
145. Lead Plaintiffs' counsel demonstrated that
notwithstanding the barriers erected by the PSLRA,
they would develop evidence to support a convincing
case. During the settlement negotiations, Lead
Plaintiffs' counsel demonstrated a willingness to
continue the litigation rather than accept a settlement
that they believed was not in the best interests of the
Class, refusing to settle this case for about one year
after the potential for settlement was first discussed.
Based upon Lead Plaintiffs' counsels' diligent efforts
on behalf of the Class and their skill and reputations,
Lead Plaintiffs' counsels were able to negotiate a very
favorable result for the Class under the
circumstances.
146. In addition, defendants were represented by
highly experienced lawyers from prominent and wellrespected law firms: Hunton & Williams, Orrick,
Herrington & Sutciffe LLP, and Weil, Gotshal &
Manges LLP. The standing of opposing counsel
should be weighed in determining the fee, because
such standing reflects the challenge faced by
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plaintiffs' attorneys. See In re King Res. Co. Sec.
Litig., 420 F.Supp. 610, 634 (D.Colo.1976). The
ability of plaintiffs' counsel to obtain such a favorable
settlement for the Class in the face of such
formidable legal opposition confirms the superior
quality of their representation. Accordingly, this
factor also supports the requested percentage. Shaw,
91 F.Supp.2d at 970.
*31 147. The substantial and creative recovery
obtained for the Class, short of trial, is just the sort of
result the percentage-fee method was designed to
reward. The skill and acumen of counsel have
produced unprecedented benefits to the Class.

4. Preclusion of Other Employment
148. The time spent by Lead Plaintiffs' counsel on
this case was at the expense of time that counsel
could have devoted to other matters. In fact, nearly
40% of the attorneys in the Dallas office of Provost
Umphrey, including Managing Partner Joe Kendall
spent a substantial amount of their time over the last
two years working on this case. Lead Counsel had
more than eight lawyers assigned to the prosecution
of the case. Accordingly, this factor supports the
requested percentage.

5. The Customary Fee
149. Co-Lead Counsel's application for a fee award
of 22.2% of the Settlement Fund is below the range
normally awarded in cases of this nature. In fact, the
customary fee awarded in securities cases in this
District and across the country is 30% or more. A
2005 NERA statement shows that of the securities
class actions settled between 2002-2004, the
attorneys fees in at least 85% of those cases were a
greater percentage of the recovery than the 22.2% fee
sought here. In local, regional and national markets,
complex commercial cases require a contingent fee
between 30 and 40 percent of the gross recovery. The
vast majority of Texas federal courts and courts in
this District have awarded fees of 25%-33% in
securities class actions. As Justices Brennan and
Marshall observed in their concurring opinion in
Blum: “In tort suits, an attorney might receive onethird of whatever amount the plaintiff recovers. In
those cases, therefore, the fee is directly proportional
to the recovery.” Blum, 465 U.S. at 903. See also In
re Prudential-Bache Energy Income P'ships Sec.
Litig., 1994 WL 202394, at *2 (May 18, 1994)
(“Were this not a class action, attorney's fees would
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range between 30% and 40%, the percentages
commonly contracted for in contingency cases.”).

6. Whether the Fee Is Fixed or Contingent
150. Lead Plaintiffs' counsel undertook this Litigation
on a contingent fee basis, assuming a substantial risk
that the Litigation would yield no recovery and leave
them uncompensated. Courts have consistently
recognized that the risk of receiving little or no
recovery is a major factor in considering an award of
attorneys' fees. For example, in awarding counsel's
attorneys' fees in Prudential, the court noted the risks
that plaintiffs' counsel had taken:
Although today it might appear that risk was not
great based on Prudential Securities' global
settlement with the Securities and Exchange
Commission, such was not the case when the action
was commenced and throughout most of the
litigation. Counsel's contingent fee risk is an
important factor in determining the fee award.
Success is never guaranteed and counsel faced
serious risks since both trial and judicial review are
unpredictable. Counsel advanced all of the costs of
litigation, a not insubstantial amount, and bore the
additional risk of unsuccessful prosecution.
*32 Prudential, 1994
(Compendium at 87).

WL

202394,

at

*6

151. Indeed, the risk of no recovery in complex cases
of this type is very real. There are numerous class
actions in which plaintiffs' counsel expended
thousands of hours and yet received no remuneration
whatsoever despite their diligence and expertise.
Subsequent to the passage of the PSLRA, many cases
in this Circuit have been dismissed at the pleading
stage in response to defendants' arguments that the
complaints do not meet the PSLRA's pleading
standards. For example, 90% of this Circuit's reported
PSLRA decisions involving the adequacy of
pleadings in securities fraud cases have upheld their
dismissal, including the class action arising out of the
WorldCom debacle. See, e.g., Goldstein v. MCI
Worldcom, 340 F.3d 238 (5th Cir.2003). Lead
Plaintiffs' counsel were faced with that possibility in
this case. Even plaintiffs who get past summary
judgment and succeed at trial may find their
judgment overturned on appeal or on judgment
notwithstanding the verdict. FN3

FN3. See, e.g., Robbins v. Koger Props.,
Inc., 116 F.3d 1441 (11th Cir.1997) (jury
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verdict of $81 million for plaintiffs against
an accounting firm reversed on appeal on
loss causation grounds and judgment entered
for defendant); Anixter v. Home-Stake Prod.
Co., 77 F.3d 1215 (10th Cir.1996) (Tenth
Circuit overturned securities fraud class
action jury verdict for plaintiffs in case filed
in 1973 and tried in 1988 on the basis of
1994 Supreme Court opinion); In re Apple
Computer Sec. Litig., No. C-84-20148(A)JW, 1991 U.S. Dist. LEXIS 15608
(N.D.Cal. Sept. 6, 1991) (class won jury
verdict against two individual defendants,
but court vacated judgment on motion for
judgment notwithstanding the verdict)
(Compendium at 51); Backman v. Polaroid
Corp., 910 F.2d 10 (1st Cir.1990) (where the
class won a substantial jury verdict and
motion for judgment n.o.v. was denied, on
appeal the judgment was reversed and the
case was dismissed-after 11 years of
litigation); Berkey Photo, Inc. v. Eastman
Kodak Co., 603 F.2d 263 (2d Cir.1979)
(multimillion dollar judgment reversed after
lengthy trial); Trans World Airlines, Inc. v.
Hughes, 312 F.Supp. 478 (S.D.N.Y.1970)
(judgment for $145 million overturned after
years of litigation and appeals), modified,
449 F.2d 51 (2d Cir.1971), rev'd, 409 U.S.
363, 93 S.Ct. 647, 34 L.Ed.2d 577 (1973).
152. Lead Plaintiffs' counsel have received no
compensation during the course of this Litigation and
have incurred significant expenses in prosecuting this
Litigation for the benefit of the Class. Any fee award
or expense reimbursement has always been at risk
and completely contingent on the result achieved.
Thus, the contingent nature of the Litigation supports
the requested percentage.

7. Time Limitations Imposed by the Client or
Circumstances
153. This factor does not pertain to this case.

8. The Amount Involved and Results Achieved
154. The eighth Johnson factor-the amount involved
and the results achieved-is entitled to particular
weight when, as in this case, the efforts of counsel
were instrumental in realizing a substantial recovery
on behalf of the class. See In re Terra-Drill P'ships
Sec. Litig., 733 F.Supp. 1127, 1129 (S.D.Tex.1990)
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(“[t]he factors enumerated by Johnson, ... emphasize
‘the results obtained’ ”). The Supreme Court,
recognized that in making a fee award the “most
critical factor is the degree of success obtained.”
Hensley v. Eckerhart, 461 U.S. 424, 436, 103 S.Ct.
1933, 76 L.Ed.2d 40 (1983). Here, the settlement
provides substantial monetary and non-monetary
benefits provided to the Class.
155. The Settlement provides for $149,750,000 in
cash (the largest securities class action recovery ever
obtained in this District and one of the five largest
securities class action recoveries ever obtained in the
United States in a case not involving a restatement of
previously issued earnings) the adoption of
groundbreaking corporate governance enhancements,
including:
• two new independent directors;
• increasing the number of independent directors
• minimum shareholdings for directors;
• separation of board leadership from management
leadership; and
• rescission of TXU's “poison pill”;

156. By any measure, the settlement represents an
excellent resolution of this Litigation, as it includes
significant relief for the vast majority of damaged
class members, including cash for those damaged
shareholders who suffered out of pocket losses as
well as a wide range of corporate governance
changes that Lead Plaintiffs' expert has attested have
had a favorable impact on the Company's current
operations and its existing shareholders.
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recovery, certainly speaks to the undesirability of a
case. Di Giacomo v. Plains All Am. Pipeline, 2001
U.S. Dist. LEXIS 25532, at *35 (S.D.Tex. Sep. 18,
2001). The issues presented in this litigation rendered
the case inherently risky, if not “undesirable” from
the start. The case involved a panoply of difficult
issues of law and fact, and no restatement of financial
statements. Furthermore, the Court's review of the
case law shows that approximately 90% of Fifth
Circuit PSLRA pleading decisions have upheld the
dismissal of complaints. This case was risky when
Lead Counsel accepted this retention. The risks Lead
Plaintiffs' counsel faced must be assessed as they
existed at the time counsel undertook the litigation
and not in light of the settlement ultimately achieved.
See, e.g., Harman v. Lyphomed, Inc., 945 F.2d 969,
974 (7th Cir.1991) (the riskiness of a case must be
judged ex ante not ex post ). [See Silver Declaration,
at pgs. 8-18; Declaration of Craig Enoch, Justice
(Ret.) in Support of Proposed Award of Attorneys'
Fees, at pg. 8.] The “undesirability” of the Litigation
supports the requested percentage.

11. Nature and Length of Relationship With the
Client

10. The Undesirability of the Case

159. As noted above, the Court-appointed Lead
Plaintiffs negotiated an attorney fee agreement with
Co-Lead Counsel at the beginning of the case. This
agreement provided for attorneys' fees on a graduated
scale, and the resulting percentage for the recovery
obtained there is 22.2%, the percentage sought by
this application. With respect to this agreement and
support for the requested fee, the Third Circuit Task
Force recently concluded:
The Task Force believes, however, that the deference
to the empowered plaintiff's choice of counsel in
PSLRA cases should extend to the ex post review of
the fee agreement in those cases. The PSLRA
establishes a model of client control that extends not
only to appointment of counsel but also to monitoring
of counsel and negotiation of the fee. The Task Force
concludes, therefore, that strict scrutiny of the fee
agreement is inconsistent with the client-driven
litigation model established in the PSLRA. This
means that a court should presume that the fee is
reasonable when it is the result of an agreement
between the “most adequate” plaintiff and chosen
counsel.

158. Class Action cases that carry with them elevated
risks, such as the present litigation and that also
require lengthy investigation through informal
discovery, not to mention a possibility of no

Third Circuit Task Force Report, Selection of Class
Counsel, 208 F.R.D. at 425 (emphasis in original);
see also In re Cendant Corp. Litig., 264 F.3d 201 (3d
Cir.2001)(a fee that was negotiated and agreed to at

9. The Experience, Reputations and Ability of the
Attorneys
*33 157. Lead Plaintiffs' counsel's efforts in
efficiently bringing this litigation to a successful
conclusion are the best indicator of the experience
and ability of the attorneys involved. That Lead
Plaintiffs' counsel have managed the litigation in a
disciplined and pragmatic fashion confirms that this
litigation was ably prosecuted for the benefit of the
Class.
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plus interest.
SO ORDERED.

12. Awards in Similar Cases
*34 160. As demonstrated in Section C. above, a
22.2% fee is consistent with, in fact, 10% less than
the percentage that has been repeatedly awarded by
courts in this Circuit and District as well as numerous
other similar courts throughout the country.

E. Reimbursement of Expenses Sought by Lead
Counsel
161. Lead Counsel also requests reimbursement of
$541,203.77 in out-of-pocket expenses incurred by
all plaintiffs' counsel in connection with prosecuting
this case.
162. Counsel were required to lay out substantial
funds for consulting expert fees (Co-Lead Counsel
Lerach Coughlin Stoia Geller Rudman & Robbins
expended $253,836.96 in expert fees [See Gusikoff
Declaration, at ¶ 4.] and Co-Lead Counsel Provost &
Umphrey expended $21,170.20 in expert fees [See
Briscoe Declaration, at ¶ 4.] ), transportation, meals
and lodging, in-house and outsourced photocopying,
computerized and on-line research, court reporting
fees and deposition transcripts; telephone and
facsimile; overnight courier service; statutory notice
publication; purchase of special materials; postage;
messengers; and other services. [See generally
Gusikoff Declaration; Briscoe Declaration; Fruchter
Declaration; and Soicher Declaration.]
163. The Court finds that these expenses were
reasonably and necessarily incurred in prosecuting
this action and achieving the proposed Settlement.
The expenses should therefore be reimbursed.

IX. CONCLUSION
164. This settlement is comprehensive in its scope, is
fair and evenhanded in its application and is of
substantial monetary and non-monetary value to the
Class. The Court therefore approves the settlement as
fair, reasonable and adequate, and certifies the Class
as defined in the Final Judgment and Order of
Dismissal with Prejudice. The Court also finds
reasonable and awards to Counsel for Lead Plaintiff's
Counsel the negotiated attorneys' fee of 22.2% of the
settlement fund, and the expense amount requested,

N.D.Tex.,2005.
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Chance C. White, LaPlace, Louisiana, for John Marshall
Lusk, Jr.
Motions, Pleadings and Filings
John L. Gadow, Madison, Mississippi, for James J. Savage.
United States District Court,
S.D. New York.
In re WORLDCOM, INC. SECURITIES LITIGATION
No. 02 CIV 3288(DLC).

OPINION AND ORDER
COTE, J.
*1 This Document Relates to: ALL ACTIONS

Nov. 12, 2004.
Max W. Berger, John P. Coffey, Steven B. Singer, Chad
Johnson, Beata Gocyk-Farber, John C. Browne, Jennifer L.
Edlind, Bernstein Litowitz Berger & Grossman LLP, New
York, New York, Leonard Barrack, Gerald J. Rodos, Jeffrey
W. Golan, Mark R. Rosen, Jeffrey A. Barrack, Pearlette V.
Toussant, Barrack, Rodos & Bacine, Philadelphia,
Pennsylvania, for Lead Plaintiff in the Securities Litigation.
Neil L. Selinger, Lowey Dannenberg Bemporad & Selinger,
P.C., White Plains, New York, for Liaison Counsel in the
Individual Actions.
Martin London, Richard A. Rosen, Brad S. Karp, Eric S.
Goldstein, Walter Rieman, Marc Falcone, Joyce S. Huang,
Paul Weiss Rifkind Wharton & Garrison LLP, Robert McCaw, Peter K. Vigeland, Wilmer Cutler & Pickering, New
York, New York, for Defendants Citigroup Global Markets,
Inc. f/k/a Salomon Smith Barney, Inc., Citigroup Inc ., and
Jack Grubman.
John M. Callagy, Robert I. Steiner, Christine L. Schessler,
Kelley Drye & Warren LLP, New York, New York, for Defendants JPMorgan Chase & Co., J.P. Morgan Securities
Inc., and J.P. Morgan Securities Ltd.
Howard B. Prossnitz, Chicago, Illinois, Mark Landau, New
York, New York, Roger J. Bernstein, New York, New York,
for William H. Miller.
Linda Nussbaumm, Cohen, Milstein, Hausfeld, & Toll,
PLLC, New York, New York, Steven J. Toll, Joshua
Devore, Cohen, Milstein, Hausfeld, & Toll, PLLC, Washington, D.C., Terry Rose Saudners, Thomas A. Doyle,
Saunders & Doyle, Chicago, Illinois, Thomas Earl Patton,
Tighe Patton Armstrong Teasdale, PLLC, Washington,
D.C., for W. Caffey Norman III.

Lead Plaintiff in the consolidated securities class action
arising out of the collapse of WorldCom, Inc.
("WorldCom") petitions for final approval of a partial settlement of the class action. It seeks approval of a $2.575 billion settlement with Citigroup, Inc., Citigroup Global Markets Inc. f/k/a Salomon Smith Barney Inc. ("SSB"), Citigroup Global Markets Limited f/k/a Salomon Brothers International Limited, and Jack B. Grubman ("Grubman"), a
former telecommunications analyst for SSB (collectively
"Citigroup Defendants"). It also seeks approval of a proposed plan of allocation of the settlement fund, and an
award of attorney's fees, reimbursement of expenses, and
creation of a $5 million fund for the continuation of the litigation against the non-settling defendants.
For the reasons discussed below, the petition is approved. A
separate Opinion issued today will address the application
by Liaison Counsel for the WorldCom related securities actions filed by individual plaintiffs as opposed to a class
("Individual Actions"). Liaison Counsel seeks to be partially
paid for its time and expenses as Liaison Counsel from the
Citigroup Defendants' settlement fund and for a set-off order
to be imposed against any recovery in any Individual Action
to complete reimbursement of its fees and expenses.
Background
The WorldCom consolidated class action and the Individual
Actions have been consolidated for pre-trial purposes in the
Securities Litigation. The nature of the claims in the Securities Litigation and the course of the litigation have been the
subject of many prior Opinions. [FN1] Only those events
necessary to place in context the requests arising from the
Citigroup Defendants' class action settlement are described
here.
FN1. See, e.g., In re WorldCom, Inc. Sec. Litig.,
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294 F.Supp.2d 392 (S.D.N.Y.2003) (deciding motions to dismiss the consolidated class action complaint); In re WorldCom, Inc. Sec. Litig., 219
F.R.D. 267 (S.D.N.Y.2003) (certifying the consolidated class action); In re WorldCom, Inc. Sec. Litig., 294 F.Supp.2d 431 (S.D.N.Y.2003) (deciding a
motion to dismiss claims in an Individual Action).
On June 25, 2002, WorldCom announced a massive restatement of its financial statements. Government investigations
and criminal indictments quickly followed. [FN2] On July
21, WorldCom declared bankruptcy.
FN2. Five former WorldCom executives and employees have pleaded guilty to criminal charges:
David F. Myers ("Myers"), Troy Normand, Buford
Yates, Jr. ("Yates"), Betty L. Vinson, and Scott
Sullivan ("Sullivan"), WorldCom's former CFO. A
stay and discovery bar have been in place since
December 2002 as to each of these five individuals.
In re WorldCom, Inc. Sec. Litig., No. 02 Civ.
3288(DLC), 2002 WL 31729501 (S.D.N.Y. Dec.5,
2002). Bernard J. Ebbers ("Ebbers"), WorldCom's
former CEO, is scheduled to go to trial on criminal
charges in January 2005 for his role in the WorldCom collapse. An Order of April 27, 2004 stayed
all WorldCom civil litigation against Ebbers until
the final resolution of his criminal trial.
The first of many class action lawsuits arising from WorldCom's alleged massive manipulation of its financial reports
was filed in this district on April 30, 2002, approximately
two months before the dramatic June 25 announcement. The
class actions alleged violations of federal securities laws in
connection with the trading of WorldCom stock as well as
the sale of WorldCom debt securities, including two
massive WorldCom bond offerings: its sale of $5 billion of
Notes in May 2000 ("2000 Offering"), and its sale of $11.8
billion of Notes in May 2001 ("2001 Offering"). The latter
was the largest public debt offering in the nation's history.
On August 15, 2002, the class actions were consolidated
and the New York State Common Retirement Fund
("NYSCRF") was selected as Lead Plaintiff. [FN3] During
the class period, NYSCRF lost over $300 million from its
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WorldCom investments. Lead Plaintiff is represented by
Bernstein Litowitz Berger & Grossman LLP and Barrack,
Rodos & Bacine (collectively "Lead Counsel"). Three
named plaintiffs join NYSCRF in alleging claims on behalf
the class. Fresno County Employees Retirement Association
("FCERA") purchased $3.5 million of Notes in the 2001 Offering, and lost over $11 million as a result of its investment
in WorldCom securities; the County of Fresno, California
("Fresno") lost over $5.5 million as a result of its investment
in the 2000 Offering; and HGK Asset Management, Inc.
("HGK"), a registered investment advisor and fiduciary to
its union-sponsored pension and benefit plan clients, lost
over $29 million as a result of purchases made in the 2000
and 2001 Offerings. Collectively, FCERA, Fresno, and
HGK are referred to as the "Additional Named Plaintiffs."
FN3. Approximately thirty-six class actions have
been consolidated through the August 15 Order.
*2 Lead Plaintiff filed a Consolidated Class Action Complaint (the "Complaint") on October 11. On May 19, 2003,
the motions to dismiss made by most of the defendants
named in that pleading were largely denied. [FN4] In re
WorldCom, Inc. Sec. Litig., 294 F.Supp.2d 431.
FN4. Opinions of June 25 and December 3, 2003
addressed motions to dismiss brought by Arthur
Andersen LLP ("Andersen"), the WorldCom auditor, and its affiliates and partners, and the Audit
Committee of WorldCom's Board of Directors. See
In re WorldCom, Inc. Sec. Litig., No. 02 Civ.
3288(DLC), 2003 WL 21488087 (S.D.N.Y. June
25, 2003); In re WorldCom, Inc. Sec. Litig., No. 02
Civ. 3288(DLC), 2003 WL 23174761 (S.D.N.Y.
Dec.3, 2003).
Meanwhile, scores of Individual Actions had been filed in
venues across the country. Individual Actions and class actions pending in other federal courts were transferred here
by the Judicial Panel on Multi-District Litigation ("MDL
Panel"), and consolidated with the WorldCom class actions
for pre-trial purposes through an Order of December 23,
2002. See In re WorldCom, Inc. Sec. Litig., No. 02 Civ.
3288(DLC), 2002 WL 31867720 (S.D.N.Y. Dec.23, 2002).
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The Amended Complaint
On August 1, 2003, Lead Plaintiff filed the First Amended
Class Action Complaint. On December 1, 2003, Lead
Plaintiff filed a Corrected First Amended Class Action
Complaint (the "Amended Complaint"). [FN5] The defendants named in the Amended Complaint are WorldCom directors; [FN6] executives, [FN7] including Ebbers; WorldCom's outside auditor and accountant, Andersen; the underwriters for the 2000 and 2001 Offerings (the "Underwriter
Defendants"); [FN8] and the Citigroup Defendants. SSB is
listed here as both an Underwriter Defendant and one of the
Citigroup Defendants. SSB was the co-lead underwriter
with J.P. Morgan for the 2000 and 2001 Offerings. SSB was
the book running manager for the 2000 Offering and the
joint book runner with J.P. Morgan for the 2001 Offering.
FN5. The Amended Complaint added six foreign
subsidiaries or affiliates of the underwriters for the
2000 and 2001 Offerings. They are J.P. Morgan
Securities Ltd., Salomon Brothers International
Ltd. (now known as Citigroup Global Markets
Ltd.), Banc of America Securities Ltd., ABN
AMRO Bank M.V., Deutsche Bank AG London,
and BNP Paribas. An Opinion of March 19, 2004
granted defendants' motion to dismiss the claims
against four of these defendants on the ground that
they were time barred. See In re WorldCom, Inc.
Sec. Litig., No. 02 Civ. 3288(DLC), 2004 WL
540450, at *7 (S.D.N.Y. Mar.19, 2004). The Securities Act claims against Salomon Brothers International Ltd. and J.P. Morgan Securities Ltd. were
not dismissed. Id.
FN6. Clifford Alexander, Jr., James C. Allen, Judith Areen, Carl J. Aycock, Max E. Bobbitt,
Francesco Galesi, Stiles A. Kellett, Jr. ("Kellett"),
Gordon S. Macklin, John A. Porter, Bert C.
Roberts, Jr., John W. Sidgmore, and Lawrence C.
Tucker ("Director Defendants").
FN7. Ebbers, Sullivan, Myers, and Yates (the "Officer Defendants").
FN8. The Underwriter Defendants consist of SSB,
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Salomon Brothers International Ltd., JPMorgan
Chase & Co. ("J.P.Morgan"), J.P. Morgan Securities Ltd., Banc of America Securities LLC,
Deutsche Bank Securities Inc., now known as
Deutsche Bank Alex. Brown Inc., Chase Securities
Inc., Lehman Brothers Inc., Blaylock & Partners
L.P ., Credit Suisse First Boston Corp., Goldman,
Sachs & Co., UBS Warburg LLC, ABN/AMNRO
Inc., Utendahl Capital, Tokyo-Mitsubishi International plc, Westdeutsche Landesbank Girozentrale,
BNP Paribas Securities Corp., Caboto Holding
SIM S.p.A., Fleet Securities, Inc., and Mizuho International plc.
A summary of allegations in the Amended Complaint relevant to this motion follows. The Lead Plaintiff alleges that
WorldCom and those affiliated with it misled investors by
engaging in a host of illegitimate accounting strategies that
obscured losses and inflated the company's earnings. Lead
Plaintiff alleges that investors were misled by false information regarding WorldCom's financial state that appeared in
analyst reports, press releases, public statements, and filings
with the Securities and Exchange Commission ("SEC") during the Class Period, including the registration statements
and prospectus statements issued in connection with the
2000 and 2001 Offerings ("Registration Statements").
WorldCom has admitted that its financial statements were
overstated by more than $9 billion from 1999 through the
first quarter of 2002. WorldCom's disclosures in 2002 had a
disastrous effect on the price of its shares and the value of
its Notes.
The Lead Plaintiff alleges that Underwriter Defendants
failed to conduct proper due diligence in connection with
the 2000 and 2001 Offerings. It also alleges that the Citigroup Defendants engaged in securities fraud. The center of
its allegations against the Citigroup Defendants is that SSB
and Grubman on one hand, and WorldCom and Ebbers on
the other, had a close and self-serving relationship from
which both sides derived substantial benefit. Lead Plaintiff
alleges that WorldCom's securities prices were artificially
inflated by Grubman's analyst reports. He was SSB's most
prominent telecommunications analyst and consistently encouraged investors to acquire WorldCom securities. The
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Lead Plaintiff asserts that SSB and Grubman issued the aggressively positive analyst reports despite SSB's knowledge
that the integrity and objectivity of its research department
was compromised by the department's drive to serve the
needs of the firm's investment banking division, despite
Grubman's knowledge or reckless disregard of the substantial financial problems at WorldCom, and despite the material misstatements or omissions contained in the reports. The
Lead Plaintiff has asserted that Grubman modified his valuation model in order to obscure WorldCom's deteriorating
finances. The Lead Plaintiff alleges that in exchange for
WorldCom's lucrative investment banking business, SSB
provided Ebbers and other WorldCom senior executives
with valuable IPO shares, and an SSB corporate sibling
secretly loaned Ebbers hundreds of millions of dollars,
which were secured at least in part by Ebbers's WorldCom
stockholdings. [FN9]
FN9. The interconnections between the various
counts, allegations, and defendants in this action
have been addressed in prior Opinions. See, e.g., In
re WorldCom, Inc. Sec. Litig., 219 F.R.D. at
276-78 (class certification); In re WorldCom, Inc.
Sec. Litig., 294 F.Supp.2d at 423- 31 (motion to
dismiss); In re WorldCom, Inc. Sec. Litig., No. 02
Civ. 3288(DLC), 2003 WL 1563412, at *3
(S.D.N.Y. Mar.25, 2003) (Citigroup Defendants'
motion to sever).
*3 The Amended Complaint asserts claims under Sections
11, 12(a)(2), and 15 of the Securities Act of 1933
("Securities Act"), and Sections 10(b) and 20(a) of the Securities Exchange Act of 1934 ("Exchange Act"). The Securities Act claims address the 2000 and 2001 Offerings and
their Registration Statements. The Lead Plaintiff pleads Securities Act claims against the Officer Defendants, the Director Defendants, Andersen, and the Underwriter Defendants.
The Exchange Act claims arise from alleged misrepresentations and omissions in WorldCom's filings with the SEC,
press releases, and Registration Statements for the 2000 and
2001 Offerings, and the SSB analyst reports. The defendants
named in the Exchange Act claims include Ebbers, Sullivan,
Myers, Yates, Kellett, the Director Defendants who were
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members of WorldCom's Board of Directors Audit Committee, Andersen, Citigroup, SSB, and Grubman.
Class Certification
A class was certified under Rule 23(b)(3), Fed.R.Civ.P., on
October 24, 2003. See In re WorldCom, Inc. Sec. Litig., 219
F.R.D. 267. The opt out period for the class was set to close
on February 20, 2004. [FN10] The certified class consists of
all persons and entities who purchased or otherwise acquired publicly traded securities of WorldCom during the
period beginning April 29, 1999 through and including June
25, 2002, and who were injured thereby. This includes all
persons or entities who acquired shares of WorldCom common stock in the secondary market or in exchange for shares
of companies acquired by WorldCom pursuant to a registration statement, and all persons or entities who acquired debt
securities of WorldCom in the secondary market or pursuant
to a registration statement. [FN11] See id. at 274-75.
FN10. Because of misleading communications
with clients and class members by counsel for
plaintiffs in certain Individual Actions, in addition
to a class notice, a curative notice was sent to all
plaintiffs who had filed Individual Actions. See In
re WorldCom, Inc. Sec. Litig., No. 02 Civ.
3288(DLC), 2003 WL 22701242 (S.D.N.Y. Nov.
17, 2003).
FN11. The class excludes the defendants; members
of the families of the individual defendants; any
entity in which any defendant has a controlling interest; officers and directors of WorldCom and its
subsidiaries and affiliates; and the legal representatives, heirs, successors, or assigns of any such excluded party.
On December 31, 2003, the Court of Appeals for the Second
Circuit permitted the Citigroup Defendants to bring an interlocutory appeal of the certification of the class to address
the applicability of the fraud-on-the-market doctrine to analysts' opinions. Hevesi v. Citigroup Inc., 366 F.3d 70, 79 (2d
Cir.2004). The Court of Appeals rejected the other requests
by defendants for interlocutory review of the class certification decision.
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Discovery
With the decision on the first tranche of the motions to dismiss, see In re WorldCom, Inc. Sec. Litig., 294 F.Supp.2d
431, the discovery stay imposed pursuant to the Private Securities Litigation Reform Act of 1995 ("PSLRA") was lifted and Lead Plaintiff began its discovery efforts in earnest.
[FN12] Document discovery in the class action was substantially complete by October 10, 2003. Lead Counsel reviewed over ten million pages of documents.
FN12. Months earlier, the Lead Plaintiff had obtained an order to partially lift the PSLRA stay, and
received copies of documents that WorldCom had
already produced in connection with various governmental and other investigations of the company.
See In re WorldCom, Inc. Sec. Litig., No. 02 Civ.
3288(DLC), 2003 WL 22953645, at *2 (S.D.N.Y.
Dec.16, 2003); In re WorldCom, Inc. Sec. Litig.,
234 F.Supp.2d 301 (S.D.N.Y.2002).
A scheduling order of November 14, 2003 ("November 14
Order") set deadlines for the remainder of the consolidated
class action. The November 14 Order provided that the
plaintiffs and defendants in the Securities Litigation were
each limited to sixty, eight-hour deposition days, excluding
the time given to defendants for discovery of the plaintiffs
in the Individual Actions. A deposition day could be split
into two, four-hour depositions. Substantive depositions of
the defendants were scheduled to begin by January 15,
2004, and fact discovery in the Securities Litigation, excluding again the discovery of plaintiffs in the Individual Actions, was scheduled to conclude on June 18, 2004. An Order of May 12, 2004 ("May 12 Order") extended fact discovery until July 9. The schedule for expert discovery and
summary judgment practice in the class action, as modified
by the May 12 Order, provided that experts would be identified on July 16, and that expert discovery was to conclude
on October 22. Summary judgment motions were fully submitted on October 1. The November 14 Order scheduled the
consolidated class action trial to begin on January 10, 2005,
with the pretrial order due November 12, 2004.
*4 In the Fall of 2003, the United States Attorney's Office
for the Southern District of New York (the "Government"),
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which was conducting the criminal investigations and prosecutions of former WorldCom officers and employees, objected to discovery being taken in the Securities Litigation
of certain witnesses the Government planned to call at the
then-scheduled criminal trial of Sullivan. The parties were
permitted to take the depositions of these Government witnesses following the conclusion of the Sullivan trial, then
scheduled to begin February 2, 2004. See In re Worldcom,
Inc. Sec. Litig., 2003 WL 22953645, at *3.
As Sullivan pled guilty, Ebbers was indicted on March 2,
2004. The Government promptly sought to "embargo" the
depositions and interrogatories of thirteen witnesses it expected to be critical witnesses at Ebbers' trial. Ebbers' trial
was scheduled to begin on November 9, 2004, long after the
close of the fact discovery period for the class action. An
April 27, 2004 Order stayed all WorldCom civil litigation
against Ebbers until the final resolution of his criminal trial.
An Opinion of April 15 and an Order of May 7, 2004, granted the Government's request to embargo thirteen witnesses.
The April 15 Opinion determined that the parties would be
permitted to save some of their allotted time for deposition
discovery for possible depositions of embargoed witnesses
in the interval between the Ebbers trial and the commencement of the class action trial, which was to begin on January
10, 2005. In re WorldCom, Inc. Sec. Litig., No. 02 Civ.
3288(DLC), 2004 WL 802414, at *7 (S.D.N.Y. Apr.15,
2004). Another in a series of motions by the defendants to
extend the discovery period and class action trial date was
also denied. Id. at *8. The April 15 Opinion recognized that
should the date of Ebbers' criminal trial shift, it would be
necessary to revisit the embargoed witness issue. Id. at *7 n.
24. A June 7 Order permitted the defendants and plaintiffs
in the Securities Litigation to reserve up to twelve and eight
days respectively to depose thirteen embargoed witnesses.
[FN13]
FN13. An Order of October 7 permitted the Underwriter Defendants and others to begin to notice the
depositions of eleven of the thirteen embargoed
witnesses. See In re WorldCom, Inc. Sec. Litig.,
No. 02 Civ. 3288(DLC), 2004 WL 2254954
(S.D.N.Y. Oct.7, 2004). The depositions were to
commence "on a rolling basis as they become
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available, three days after the time they have testified in the U.S. v. Ebbers trial and have been excused" by the trial judge. Id. at *1.
During the deposition period, defendants took a total of 37
depositions, of which 20 were WorldCom witnesses, seven
were plaintiff witnesses, [FN14] and six were third party
witnesses who testified about the recent restatement of
WorldCom's financial statements. With few exceptions, the
defendants noticed and took these depositions at the very
end of the period allotted for fact discovery. Prior to March
2004, defendants had noticed only one deposition, and before May 2004, defendants took only one deposition. For
their part, plaintiffs conducted 77 depositions, of which 70
were noticed by Lead Plaintiff. Lead Counsel was lead examiner on the 70 depositions that it noticed. Plaintiffs noticed 71 and conducted 23 depositions before May 2004.
Plaintiffs deposed 25 Citigroup Defendants, of which 18
were noticed by Lead Plaintiff. [FN15] Prior to reaching the
settlement with the Citigroup Defendants, Lead Plaintiff had
deposed fifteen witnesses associated with the Citigroup Defendants. Plaintiffs also took ten depositions of J.P. Morgan
and five of WorldCom witnesses.
FN14. The defendants had also taken discovery of
plaintiffs during the litigation of the class certification decision.
FN15. With the settlement with the Citigroup Defendants, responsibility for further discovery of
those defendants was shifted to Individual Action
plaintiffs.
*5 On October 19, the judge presiding over the Ebbers' trial
granted Ebbers' request for an adjournment of the trial, and
moved it to January 17, 2005. In light of the delay in the
start of Ebbers' trial, an October 25 Order adjourned the date
of the consolidated class action trial in the Securities Litigation to February 28, 2005.
Opt-Out Period
On December 16, 2003, this Court certified an interlocutory
appeal from a denial of remand motions made in certain of
the Individual Actions. In re WorldCom, Inc. Sec. Litig.,
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2003 WL 22953644. The United States Court of Appeals for
the Second Circuit accepted the appeal and issued an Order
of February 3, 2004 ("February 3 Order") extending the opt
out period for the class action to no earlier than thirty days
after its mandate issued. Class members originally had until
February 20, 2004 to mail their requests for exclusion from
the class.
On May 11, 2004, the Second Circuit affirmed this Court's
remand decision, finding that individual state court lawsuits,
brought against WorldCom's officers and directors under the
Securities Act, were properly removed to federal court on
the ground that they were "related to" the WorldCom bankruptcy estate. See California Public Employees' Retirement
System v. WorldCom, Inc., 368 F.3d 86 (2d Cir.2004). By
Order of June 15, 2004, the Court of Appeals vacated the
February 3 Order and an Order of this Court dated July 16,
2004 ("July 16 Order"), extended the deadline for a class
member to request exclusion from the class to September 1,
2004.
Because the affirmance of the remand decision and the settlement with the Citigroup Defendants were important new
events in the history of the Securities Litigation, those who
had already opted out of the class were given an opportunity
to rejoin the class. The July 16 Order established September
1 as the deadline for persons to revoke a prior request to be
excluded from the class and as the deadline for Individual
Action plaintiffs to seek to voluntarily withdraw their cases
and to remain as members of the class. [FN16]
FN16. Many of the Individual Actions that were
filed had time-barred claims or claims that were
otherwise flawed. See In re WorldCom, Inc. Sec.
Litig., 294 F.Supp.2d 392; In re WorldCom, Inc.
Sec. Litig., 308 F.Supp.2d 214 (S.D.N.Y.2004); In
re WorldCom, Inc. Sec. Litig., No. 02 Civ.
3288(DLC), 2004 WL 692746 (S.D.N.Y. Apr.2,
2004). Through Opinions and Orders of January 26
and April 12, 2004, these plaintiffs were given the
opportunity to dismiss their actions with prejudice
voluntarily in order to remain members of the
class. In the event that they choose not to do so,
they were barred from all recovery on their previously dismissed claims. See In re WorldCom, Inc.
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Sec. Litig., No. 02 Civ. 3288(DLC), 2004 WL
768561 (S.D.N.Y. Apr.12, 2004); In re WorldCom,
Inc. Sec. Litig., No. 02 Civ. 3288(DLC), 2004 WL
169343 (S.D.N.Y. Jan.26, 2004); In re WorldCom,
Inc. Sec. Litig., No. 02 Civ. 3288(DLC), 2004 WL
113484 (S.D.N.Y. Jan.26, 2004).
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with the Parties and the information made available to us,
that this Settlement was negotiated in good faith and the
Settlement and the allocation between the Securities Act
and Exchange Act claims are in the public interest.
(Emphasis supplied.)
Settlement Terms

Settlement Negotiations
On November 7, 2002, the Court ordered the parties in the
Securities Litigation to participate in settlement negotiations
under the supervision of the Honorable Michael H.
Dolinger, United States Magistrate Judge of the Southern
District of New York. The initial discussions with the Citigroup Defendants, as with all other defendants, were not
fruitful. On September 22, 2003, the Court ordered the
parties to engage in further settlement negotiations under the
joint supervision of the Honorable Robert W. Sweet, United
States District Judge for the Southern District of New York,
and Magistrate Judge Dolinger. These two judicial officers
and the parties in the Securities Litigation have invested a
significant amount of time over the intervening months in
settlement negotiations. In May 2004, on the eve of the argument before the Court of Appeals on the Citigroup Defendants' challenge to class certification [FN17] and with
the substantial assistance of the two judicial officers supervising settlement discussions, the Lead Plaintiff and the Citigroup Defendants reached a settlement. Face-to-face negotiations before Judge Sweet by Alan C. Hevesi, Comptroller
of the State of New York ("Comptroller Hevesi") and
Charles Prince, CEO of Citigroup, in the latter stages of the
settlement process greatly facilitated the settlement. The two
judicial officers each signed a statement released on May
10, 2004 with the memorandum of understanding between
the Lead Plaintiff and the Citigroup Defendants endorsing
the settlement. It reads:
FN17. The SEC had filed an amicus brief in the appeal before the Second Circuit that argued for affirmance of the class certification decision.
*6 Pursuant to appointment by the Honorable Denise L.
Cote, United States District Judge, we have presided over
the extensive negotiations between the Parties that led to
this Agreement. We can state based on our discussions

On July 1, Lead Plaintiff and the Additional Named
Plaintiffs entered into a stipulation of settlement (the "Agreement") with the Citigroup Defendants. The Agreement created a maximum settlement fund of $2,650,000,000 in cash,
plus interest. Under the terms of the Agreement, the settlement fund would be reduced in the event that more than
1.5% of class members recovering from any one of three allocation classes opt out of the settlement. [FN18] For purposes of these calculations, the WorldCom security holdings
of certain investors that had filed Individual Actions as of
the date of the Stipulation are excluded.
FN18. The formula for measuring the number of
opt outs that triggers a reduction in the amount of
the settlement fund is expressed as follows:
(i) that portion of the settlement fund allocated to
members of the Class who purchased shares of
WorldCom stock will be reduced by X%--with "X"
equal to the sum total of the number of shares of
common stock held by class members who opt out
of the class (the "Stock Opt-Outs"), expressed as a
percentage of the number of shares of all publicly
held common stock of WorldCom outstanding net
of shares held by WorldCom insiders as of June 25,
2002, as reported on WorldCom's most recent report to the SEC as of June 25, 2002, minus one and
one-half (1 1/2 %) percent; provided that, in the
foregoing equation, if "X" is a negative number,
"X" shall be deemed to be zero (0); (ii) that portion
of the settlement fund allocated to members of the
class who purchased May 2000 WorldCom notes
will be reduced by Y%-- with "Y" equal to the sum
total of the face value of all May 2000 notes held
by class members who opt out of the class (the
"May 2000 Debt Opt-Outs"), expressed as a percentage of the total face value of all May 2000
notes issued pursuant to the May 2000 offering and
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not redeemed, minus an amount equal to one and
one-half (1 1/2 %) percent of the total face value of
all May 2000 notes issued by WorldCom pursuant
to the May 2000 Offering; provided that in the
foregoing equation, if "Y" is a negative number,
"Y" shall be deemed to be zero (0); and (iii) that
portion of the Settlement Amount allocated to
members of the class who purchased May 2001
WorldCom notes will be reduced by Z%--with "Z"
equal to the sum total of the face value of all May
2001 notes held by class members who opt out of
the Class (the "May 2001 Debt Opt-Outs"), expressed as a percentage of the total face value of all
May 2001 notes issued pursuant to the May 2001
Offering, minus an amount equal to one and onehalf (1 1/2 %) percent of the total face value of all
May 2001 notes issued by WorldCom pursuant to
the 2001 Offering; provided that, in the foregoing
equation, if "Z" is a negative number, "Z" shall be
deemed to be zero (0).
The entire settlement amount (after deduction of Courtapproved costs, expenses and attorney's fees), plus interest,
will be distributed to class members who timely submit valid proofs of claim. Proofs of claim are to be postmarked by
March 4, 2005. There will be no reversion to the Citigroup
Defendants of any portion of the settlement amount.
The Agreement is conditioned on the entry of a bar order
against any claims by non-settling parties, including any of
the foreign affiliates of the Underwriter Defendants through
which May 2001 Notes were distributed. The bar order in
the proposed judgment states that the non-settling persons
are hereby permanently BARRED, ENJOINED and RESTRAINED from commencing, prosecuting, or asserting
any claim for indemnity or contribution against the Citigroup Releasees (or any other claim against the Citigroup
Releasees where the injury to the Non-Settling Entity/
Individual is the Non-Settling Entity's/Individual's liability to the Lead Plaintiff, Named Plaintiffs and other Class
Members), arising out of or related to the claims or allegations asserted by Lead Plaintiff and the Named Plaintiffs
in the Complaint.... Provided, however, that the Bar Order
stated in this paragraph shall not apply to claims that may
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be asserted by Non-Settling Entities/Individuals in cases
of persons who timely opted out of the Class and did not
revoke their request for exclusion by September 1, 2004.
The Non-Settling Entities/Individuals will be entitled to
judgment credit in the amount that is the greater of the
amount allocated in the Settlement to claims for which a
Non-Settling Entity/Individual may be found liable for
common damages or, for each such claim, the proportionate share of the Citigroup Defendants' fault as proven at
trial.
(Emphasis supplied.) In addition to dismissing with prejudice all of the class members' claims against the Citigroup
Defendants asserted in the Amended Complaint, the Agreement also bars class members from pursuing any other
claims against the Citigroup Defendants relating to investments in WorldCom securities. It grants
*7 the release by Lead Plaintiff, the Named Plaintiffs and
all Class Members of all claims of every nature and description, known and unknown, arising out of or relating
to investments (including, but not limited to, purchases,
sales, exercises, and decisions to hold) in securities issued
by WorldCom, and/or in options or derivative instruments
based in whole or in part on the value of securities issued
by WorldCom (including Targeted Growth Enhanced
Terms Securities ("TARGETS") with respect to MCI
WorldCom, Inc. issued by an SSB affiliate and GOALs
issued by UBS AG), [FN19] including without limitation
all claims arising out of or relating to any analyst research reports or other statements made or issued by the
Citigroup Defendants concerning WorldCom, any disclosures, registration statements or other statements by
WorldCom, as well as all claims asserted by or that could
have been asserted by any member of the class in the action against the Citigroup releasees. [FN20]
FN19. TARGETS are the subject of another class
action arising out of the WorldCom collapse--In re
TARGETS Securities Litigation, 03 Civ.
9490(DLC). See In re WorldCom, Inc. Sec. Litig.,
No. 02 Civ. 3288(DLC), 2004 WL 1435356
(S.D.N.Y. June 28, 2004); In re WorldCom, Inc.
Sec. Litig., No. 02 Civ. 3288(DLC), 2004 WL
344023 (S.D.N.Y. Feb.25, 2004). The parties to the
TARGETS action represent that they have reached
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an agreement to settle. GOALs, which are also securities linked to the performance of WorldCom
stock, are the subject of a class action lawsuit as
well--In re Painewebber Goals Securities Litigation, 03 Civ. 1052(DLC). See In re WorldCom, Inc.
Sec. Litig., 303 F.Supp.2d 385 (S.D.N.Y.2004).
FN20. The Agreement represents that it does not
preclude any class member from making a claim
for funds that are available from the WorldCom
bankruptcy, WorldCom's settlement with the SEC,
or any other regulatory agency fund.
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during the class period. As calculated as of the date of the
fairness hearing, under the Plan of Allocation approximately
$1.18 billion will go to class members with Exchange Act
claims, and the average recovery per share from the settlement is anticipated to be approximately $0.52. There were
approximately $15.3 billion worth of bonds issued by
WorldCom in the 2000 and 2001 Offerings that were outstanding at the end of the class period. Approximately $1.45
billion of the settlement fund will be for the Securities Act
claims for these bondholders resulting in an average recovery of approximately $123.16 per $1000 face amount of
these bonds.

(Emphasis supplied.)

Notice to the Class

Plan of Allocation

*8 On July 16, the Court preliminarily approved the settlement. The notice of settlement ("Notice") thereafter
provided to the class described the history of the litigation,
the terms of the settlement, the risks of going forward with
the action against the Citigroup Defendants, the Plan of Allocation, and the attorney's fees and expenses for which
Lead Counsel would be seeking payment. In connection
with this last issue, the Notice explained that Lead Counsel
will be applying for fees not in excess of $144.5 million,
which constituted 5.45% of the projected $2.65 billion settlement fund. The Notice also informed the class that Lead
Counsel would apply for payment of expenses not to exceed
$16 million, or $0.003 per share and $0.57 per $1000 face
amount of each bond, and a payment for anticipated expenses in further prosecution of the case against the nonsettling defendants in the amount of $10 million.

The Agreement provides for an allocation of the settlement
fund (the "Plan of Allocation") among class members. The
Plan of Allocation provides that funds will be taken from
the settlement fund to pay the costs of, among other things,
providing notice to class members, administering the settlement, reimbursing Lead Plaintiff and Lead Counsel as well
as other counsel for expenses incurred in connection with
the class action, and paying Lead Counsel's fees. The Plan
of Allocation gives 13.02% of the net settlement fund to
claims asserted under the Securities Act by purchasers of the
May 2000 Notes; 41.33% to claims asserted under the Securities Act by purchasers of the May 2001 Notes; and the
remainder, or 45.65%, to claims asserted under the Exchange Act. This last category includes class members who
purchased during the class period WorldCom common stock
and publicly-traded WorldCom debt securities that had been
issued prior to the beginning of the class period. In arriving
at the allocation among those with Exchange Act claims and
claims arising from the 2000 and 2001 Offerings, Lead
Plaintiff and the Additional Named Plaintiffs considered
their damage analyses, and the probability of success on
each claim.
The recovery of individual class members will depend on
when class members purchased and sold WorldCom securities. The Lead Plaintiff calculates that, of the 2.96 billion
shares outstanding, approximately 2.49 billion shares of
WorldCom common stock were capable of being traded

The Notice explained that there would be a fairness hearing
on November 5, 2004. [FN21] Objections to the settlement,
Plan of Allocation, as well as to attorney's fees and expenses
were due October 8. [FN22]
FN21. Papers in support of the settlement, Plan of
Allocation, and attorney's fees and expenses were
submitted on September 24.
FN22. Lead Counsel and the Citigroup Defendants
submitted reply papers in support of the settlement,
Plan of Allocation, and attorney's fees on October
22 and 25, respectively.
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As of September 8, the claims administrator had mailed out
over 4,100,000 packets containing the Notice and proof of
claim form to class members. A summary notice
("Summary Notice") was published on August 10 in the
Wall Street Journal, on August 11 in the New York Times,
and distributed over PR Newswire on August 12 and the
Bloomberg News Service on August 16. [FN23] The Notice
and proof of claim were placed on the websites maintained
by Lead Counsel and the claims administrator.
FN23. The efforts made to have the Dow Jones
Newswire publish the Summary Notice were unavailing.
During this time, other mailings were also made in connection with the class action. On July 30, over 12,000 packets
were mailed to those who had previously requested exclusion from the class. These mailings included a special notice
("Special Notice") and a form to permit recipients to revoke
their previous request for exclusion. In addition, Liaison
Counsel has mailed 267 packets to plaintiffs and certain
counsel who had filed an Individual Action that was still
pending. The packets contained a second notice ("Second
Individual Action Notice") tailored to the issues that those
parties needed to consider.
Close of Opt-Out Period: Reduction of Settlement Fund
As noted, the opt-out period for the class action closed on
September 1, 2004. As of September 13, the claims administrator had received 14,978 timely requests for exclusion
from the consolidated class action. [FN24]
FN24. According to the claims administrator, 579
of these requests for exclusion do not contain corresponding signatures. In addition, 406 of those requesting exclusion filed proofs of claim without revoking their exclusion request.
The settling parties have agreed that pursuant to the settlement reduction formula in the Agreement, the settlement
fund should be reduced by $75 million to $2.575 billion.
[FN25] This represents a reduction of 2.8% of $2.65 billion
settlement fund. Judges Sweet and Dolinger signed a statement approving this reduction that reads as follows: "the
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Parties have negotiated this reduction to the Settlement
Amount in good faith and ... this reduction in the Settlement
Amount is reasonable and consistent with the terms" of the
Agreement.
FN25. The $75 million reduction is composed of
$58 million in the amount paid to settle the Securities Act claim brought with respect to the 2001 Offering, and $17 million in the amount paid to settle
the Exchange Act claims.
The Reaction of the Class to the Notice
*9 Of the millions of WorldCom class members, there were
only six timely objections by putative members of the class.
The objectors are Rinis Travel Service, Inc. Profit Sharing
Trust ("Rinis Travel"), Maitri Banerjee ("Banerjee"), James
J. Savage ("Savage"), John Marshall Lusk ("Lusk"), [FN26]
Steven Helfand ("Helfand"), [FN27] and W. Caffey Norman
III ("Norman"). [FN28] Their objections can be summarized
as follows. They object to the size of the settlement and that
the Plan of Allocation favors bondholders. They contend
that the Notice was not sufficiently clear, and in particular
that it did not explain the precise benefit to be received by
each shareholder and bondholder. [FN29] They disagree
with the amount of attorney's fees and expenses requested,
as well as with the request by Lead Counsel for $10 million
for costs of the litigation going forward. One objector asserts that the proof of claim form is overly burdensome.
FN26. Savage and Lusk, whose counsel appeared
at the fairness hearing, also seek to intervene in the
consolidated class action pursuant to Rule 24,
Fed.R.Civ.P. A class member does not need to intervene in order to have his objections addressed.
FN27. Helfland filed a notice of intent to appear at
the fairness hearing.
FN28. Rinis Travel, Savage, and Lusk have not
provided proof of membership in the class.
FN29. Savage claims that he did not receive a Notice. The claims administrator, however, states that
a Notice and proof of claim form was mailed to
Savage between August 2 and August 12, 2004,
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and was not returned to the claims administrator as
undeliverable. In any event, the failure of some
class members to receive a Notice does not necessarily mean that notice of the settlement was inadequate or not in compliance with Rule 23,
Fed.R.Civ.P. See In re Agent Orange Prod. Liab.
Litig., 818 F.2d 145, 169 (2d Cir.1987); Weinberger v. Kendrick, 698 F.2d 61, 71-72 (2d Cir.1982).
The notice given here was fully in compliance with
Rule 23, Fed.R.Civ.P.
Norman has filed a class action lawsuit that is pending in
this district. See Norman v. Salomon Smith Barney, Inc., No.
03 Civ. 4391(GEL) (the "Norman Action"). Norman objects
to the scope of the release in the Agreement and proposed
judgment, and the impact it will have on his lawsuit.
A co-defendant, J.P. Morgan, has objected to certain provisions in the proposed judgment. Its objections relate to the
Plan of Allocation, its right to obtain reimbursement of defense costs from the Citigroup Defendants, and the extent to
which the Citigroup Defendants will be required to cooperate in the class action trial against the non-settling Underwriter Defendants. [FN30]
FN30. An objection filed by Ina Rosenblum on behalf of a putative class in In re TARGETS Securities Litigation, No. 03 Civ. 9490(DLC), was withdrawn on October 20.
Untimely objections were submitted by Babson Capital
Management LLC ("Babson"), and jointly by Richard Entenmann ("Entenmann") and Shari Galitzer ("Galitzer"). The
Babson objection, dated November 2, requests that the
definition of the Class be expanded to include sellers of
credit default swaps ("CDS's"). The Entenmann and Galitzer
objection, dated November 1, objects that the release is too
broad, and that the Notice should have been sent to their attorneys as well as to them.
Fairness Hearing
A fairness hearing was held on November 5. The following
counsel addressed the Court: Lead Counsel; Liaison Counsel for the Individual Actions; counsel for the Citigroup De-

Page 11

fendants; counsel for the Individual Actions brought by the
law firm Lerach Coughlin Stoia Geller Rudman & Robbins;
counsel for Individual Action plaintiffs in Public Employees
Retirement System of Ohio v. Ebbers, No. 03 Civ.
338(DLC); counsel for plaintiff in Miller v. Salomon Smith
Barney Inc., No. 02 Civ. 7018(DLC); counsel for J.P. Morgan; and counsel for objectors Lusk, Savage, Entenmann,
Galitzer, and Norman. In addition, objector Helfand appeared pro se and addressed the Court. Counsel for the nonsettling defendants and plaintiffs in various other Individual
Actions made appearances and were given the opportunity
to be heard. Comptroller Hevesi attended the fairness hearing in support of the Agreement.
Discussion
Judicial Approval of Class Action Settlements Under Rule
23(e)
*10 Rule 23(e), Fed.R.Civ.P., mandates court approval of
any settlement of a class action. The standard to be applied
in determining whether to approve a class action settlement
is well established and has recently been described by this
Court in an Opinion issued in connection with the approval
of a settlement reached in the related WorldCom ERISA Litigation. See In re WorldCom ERISA Litig., No. 02 Civ.
4816(DLC), 2004 WL 2338151, at *5-6 (S.D.N.Y. Oct.18,
2004). That discussion of the standard is incorporated
herein. In brief, the district court must "carefully scrutinize
the settlement to ensure its fairness, adequacy and reasonableness, and that it was not a product of collusion,"
D'Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d Cir.2001)
(citation omitted), and yet "stop short of the detailed and
thorough investigation that it would undertake if it were actually trying the case," City of Detroit v. Grinnell Corp., 495
F.2d 448, 462 (2d Cir.1974).
A district court determines a settlement's fairness "by examining the negotiating process leading up to the settlement
as well as the settlement's substantive terms." D'Amato, 236
F.3d at 85. In evaluating the substantive fairness of a settlement, a district court must consider factors enumerated initially in Grinnell:
(1) the complexity, expense and likely duration of the litigation, (2) the reaction of the class to the settlement, (3)
the stage of the proceedings and the amount of discovery
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completed, (4) the risks of establishing liability, (5) the
risks of establishing damages, (6) the risks of maintaining
the class action through the trial, (7) the ability of the defendants to withstand a greater judgment, (8) the range of
reasonableness of the settlement fund in light of the best
possible recovery, [and] (9) the range of reasonableness
of the settlement fund to a possible recovery in light of all
the attendant risks of litigation.
D'Amato, 236 F.3d at 86 (citation omitted). Finally, public
policy favors settlement, especially in the case of class actions.
The settlement was the result of extensive arm's-length negotiations, supervised at critical junctures by two experienced judicial officers. The litigation is complex and, despite extensive court-supervision, expensive. Although a trial
date has been set, and is readily approaching, it is reasonable to expect that there will be appeals from any verdict,
and that the litigation will continue beyond the trial itself.
The class has reacted favorably to the settlement. The number of objections, given the size of the class, is de minimis.
The dearth of objections is itself evidence of the fairness of
the settlement. See Grinnell, 495 F.2d at 462. The settlement was reached months after document discovery had
been exchanged and in the midst of depositions. All parties
were in an excellent position to evaluate the strength and
weaknesses of their cases.
The Citigroup Defendants have articulated numerous defenses to both the Securities Act and Exchange Act claims
against them, including whether they acted with scienter,
whether they conducted reasonable due diligence in connection with the 2000 and 2001 Offerings, whether the alleged
omissions are actionable under the federal securities laws,
and whether the alleged misrepresentations and omissions
caused the losses of which Lead Plaintiff complains. The
parties dispute vigorously the appropriate economic models
for determining the amounts by which WorldCom common
stock and bonds were allegedly artificially inflated (if at all)
during the Class Period and the effect of various market
forces influencing the trading prices of WorldCom common
stock and bonds. At any trial the Citigroup Defendants
would also have the right, under the proportionate fault doctrine, to shift responsibility for Exchange Act damages
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through evidence that others were more responsible for the
class' damages. [FN31]
FN31. The Citigroup Defendants only have proportional liability on the claims brought against them
under Section 10(b) of the Exchange Act unless it
is determined that they "knowingly" violated the
statute. See 15 U.S.C. § 78u-4(f); In re WorldCom,
Inc. Sec. Litig., 2004 WL 802414, at *7; In re
WorldCom, Inc. Sec. Litig., 308 F.Supp.2d at 228.
*11 This settlement recognizes that there were significant
risks on the part of both the class and the Citigroup Defendants with respect to both liability and damages. There was
also some risk that the Court of Appeals would have remanded the interlocutory appeal on the class certification
decision for further fact finding to the extent that class certification was based on liability for the Grubman analyst reports. The Citigroup Defendants could theoretically pay a
larger amount in settlement, but the settlement amount to
which they have agreed is so large that it is of historic proportions. It is the second largest securities class action settlement in United States history, and the largest by far with
respect to an entity that was not the issuer of the securities.
Considering each of the Grinnell factors, the Court has no
hesitation in finding that this is a favorable settlement for
the class and falls well within the range of reasonableness
when considered in light of the best possible recovery for
the class and the risks of litigation. The settlement for
$2.575 billion is approved as fair, adequate and reasonable.
Objections by Class Members
Banerjee in particular objects that the recovery per share,
minus attorney's fees and costs, is too small a recovery for
WorldCom shareholders. While the recovery is only a fraction of shareholders' losses, for the reasons already explained, it is fair and reasonable in the circumstances. In
fact, following the $75 million reduction of the settlement
fund as a result of opt-outs, the recovery per share for
WorldCom shareholders rose from 48 cents to 52 cents.
Neither Banerjee nor any of the other objectors address the
substantial legal obstacles to recovery by shareholders in
this action and the magnitude of this settlement in light of
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those obstacles.
Some objectors complain that the Notice did not adequately
explain the benefits of the settlement to the class members.
The Court and the parties expended substantial effort to
make the Notice comprehensive and yet comprehensible.
The benefits to the class are described in significant detail.
There is no basis to find a flaw in this regard.
Some of the objections appear to address the formula for reducing the maximum settlement fund through a calculation
of the number of opt-outs. The reduction formula was described in the Notice. The settling parties had good reason
to include this provision in the Agreement. In return for this
protection for the Citigroup Defendants in the event many
class members filed requests to be excluded from the class,
the Citigroup Defendants gave up all right to escape from
the settlement. The reduction formula also set a threshold of
1.5% for exclusions from each portion of the allocated
funds. Until that threshold was passed, there was no reduction in the settlement fund. As it has turned out, the overall
reduction is not substantial and has no effect whatsoever on
the recovery of those class members who purchased the
Notes in the 2000 Offering.
*12 To the extent that the objectors argue that the Agreement should not be approved without a more detailed plan
for the distribution of the settlement fund, this contention is
without merit. [FN32] The Plan of Allocation was sufficiently developed for there to be fair notice of the division
of proceeds between those with Securities Act and those
with Exchange Act claims.
FN32. Savage and Lusk contend that $335 million
of the settlement fund is "unallocated". This objection appears to reflect confusion about the impact
of the Court's dismissal with prejudice of certain
Individual Actions that had filed time-barred
claims. See In re WorldCom, Inc. Sec. Litig., 294
F.Supp.2d 392; In re WorldCom, Inc. Sec. Litig.,
308 F.Supp.2d 214; In re WorldCom, Inc. Sec. Litig., 2004 WL 692746. There is no portion of the
settlement fund that is "unallocated." The entire
amount allocated to the May 2000 bond purchasers
will be paid to purchasers of the May 2000 bonds.
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The objection to the length and complexity of the proof of
claim form is also meritless. Over 170,000 class members
have already filed proof of claim forms seeking a distribution from the settlement. The information that claimants are
required to submit is necessary in order for a fair distribution of the settlement proceeds. For example, merely holding securities is not actionable under federal securities law.
See Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723,
749, 95 S.Ct. 1917, 44 L.Ed.2d 539 (1975); In re WorldCom
Inc., Sec. Litig., 366 F.Supp.2d 310, 319 (S.D.N.Y.2004).
Asking class members to provide only the amounts and type
of WorldCom securities they held would be insufficient to
establish a right to recover from the settlement fund.
Lusk asserts that class members should not be required to
document their trading losses and to sign the proof of claim
form under penalty of perjury. Both of these provisions are
important in helping to insure that the settlement fund is distributed to class members who deserve to recover from the
fund.
Norman's objection to the settlement--that it would release a
portion of the claims Norman brings in his putative class action lawsuit--must also be rejected. In his lawsuit, Norman
alleges that in administering the Global Portfolio Management ("GPM") Accounts program, SSB did not provide the
GPM account holders with the candor that SSB owed to
them. [FN33] Norman asserts that he acquired 200 shares of
WorldCom stock in 1999 through his GPM account. Norman objects to the scope of the release in the Agreement and
proposed judgment at least to the extent that it would bar
claims for restitution of fees paid by account holders to SSB
or for punitive damages relating to the WorldCom investments in GPM accounts. At the fairness hearing, Norman's
counsel asserted that he had not yet decided on his theory of
damages and may also pursue recovery for losses sustained
in trading in WorldCom securities. What he asks, therefore,
is that the release carve out the entirety of the Norman litigation.
FN33. In the Norman Action, Norman purports to
represent a class of persons who maintained GPM
accounts with SSB during the period of January 3,
1998 through August 15, 2002. Norman invested in
WorldCom securities through his GPM accounts.
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The GPM program was designed to give SSB discretion to invest for GPM account holders in securities that were followed and rated a "one" or "two"
by SSB research analysts.
"[I]n order to achieve a comprehensive settlement that
would prevent relitigation of settled questions at the core of
a class action, a court may permit the release of a claim
based on the identical factual predicate as that underlying
the claims in the settled class action even though the claim
was not presented and might not have been presentable in
the class action." TBK Partners, Ltd. v. Western Union
Corp., 675 F.2d 456, 460 (2d Cir.1982) (emphasis supplied); see also In re Baldwin United Corp., 770 F.2d 328,
336-37 (2d Cir.1985); Weinberger, 698 F.2d at 77. Thus, a
settlement may "prevent class members from subsequently
asserting claims relying on a legal theory different from that
relied upon in the class action complaint but depending
upon the very same set of facts." Nat'l Super Spuds, Inc. v.
New York Mercantile Exch., 660 F.2d 9, 18 n. 7 (2d
Cir.1981); see also Matsushita Elec. Indus. Co., Ltd. v. Epstein, 516 U.S. 367, 382, 116 S.Ct. 873, 134 L.Ed.2d 6
(1996). It is essential, however, that there be adequate notice
of the effect of the release and compensation for released
claims. Super Spuds, 660 F.2d at 16, 18. See also TBK Partners, 675 F.2d at 460- 62; Weinberger, 698 F.2d at 77; In re
Action Houses Antitrust Litig., No. 00 Civ. 648(LAK), 2001
WL 170792, at *13 (S.D.N.Y. Feb.22, 2001).
*13 Even though Norman asserts common law and statutory
theories of liability that have not been raised as part of the
class action, see Norman v. Salomon Smith Barney Inc., No.
03 Civ. 4391(GEL), 2004 WL 1287310, at *1 (S.D.N.Y.
June 9, 2004), the Agreement may be approved as fair. Norman relies upon the same underlying factual allegations
against SSB that are at the heart of the Amended Complaint,
Norman has had adequate notice of this litigation and the effect of the release, and those GPM account holders who
suffered losses from trading in WorldCom securities will be
compensated for those losses from this settlement. As Norman admits, the alleged bias and bad faith in SSB's research
reports form the "core" of his pleading. [FN34] The release
is also fair in that it does not purport to bar any claims asserted in the Norman Action that are based on purchases of se-
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curities other than WorldCom. Nor does it completely bar
the Norman plaintiffs from seeking recovery of management fees paid to SSB as part of the GPM program. It appears that the WorldCom settlement release would only prevent a putative Norman class member from seeking rescission of fees, punitive damages, or any other relief based
upon their WorldCom losses. As a member of the WorldCom class who did not elect to opt out, the Agreement compensates Norman for his WorldCom securities trading
losses. It would be patently unfair to permit Norman and the
putative Norman class to receive compensation for the same
losses arising from the same underlying conduct twice-once in the class action and again in the Norman Action.
FN34. The Norman class action complaint alleges
that:
Salomon's analysts provided biased and tainted favorable research reports and gave favorable ratings
to the stocks of companies in which managed account assets were invested, including numerous
telecommunication stocks, as part of an effort to
obtain huge investment banking fees. Salomon
managed its clients' GPM accounts by investing in
the securities of these companies based on recommendations by analysts whose independence had
been compromised. Thus, Salomon's biased and
self-serving research and recommendations determined the investment choices made in managing
GPM accounts.... Salomon never disclosed to
plaintiff or the members of the Class that the research and ratings on which its account management was based were not independent but rather
were motivated by Salomon's economic interests.
In addition, the Norman complaint makes substantial allegations with respect to Grubman's conduct,
the provision of IPO shares to corporate executives
in return for investment banking business, and the
knowledge and role that SSB and its executives
and officers had regarding the corrupt research
practices. The complaint seeks actual damages and
full restitution for trading losses.
Norman's objection that the Notice did not fairly and adequately disclose these issues to the class is also without
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merit. The Notice informed class members that in order to
participate in the WorldCom settlement, they would have to
release "all claims of every nature and description, known
and unknown, arising out of or relating to investments ... in
securities issued by WorldCom." If a member of the putative Norman class believed she would have been better
served by pursuing her WorldCom related claims in the
Norman action, that person could have "opted out" of the
consolidated class action. As noted, Norman himself did not
opt out of the WorldCom class action. [FN35]
FN35. Norman initially disclaimed any desire to
address his concerns through an amendment to the
Plan of Allocation. In a reply memorandum dated
November 4, Norman seeks to reserve his right to
press, either now or in connection with the issuance
of a more detailed allocation plan, for a set-aside
for those shareholders who participated in the GPM
program. This request does not affect the Plan of
Allocation. Norman may renew this request when
Lead Counsel submits a more detailed plan of allocation.
J.P. Morgan Objections
J.P. Morgan has made three objections. They are each rejected.
1. Plan of Allocation
J.P. Morgan questions whether the Plan of Allocation has
correctly divided the settlement fund between the Securities
Act and Exchange Act claims. As already noted, the Plan of
Allocation divides the settlement fund between the losses
suffered under the Securities Act from purchases of WorldCom bonds in the 2000 and 2001 Offerings, and the losses
suffered under the Exchange Act from trading either stock
or bonds in the secondary market. The former receive approximately 55% of the fund; the latter receive approximately 45%. The Citigroup Defendants are paying over $1.4
billion toward the Securities Act claims. J.P. Morgan and
the remainder of the non-settling Underwriter Defendants
are defendants solely in the Securities Act claims as a result
of their work on the two Offerings. They have an interest in
as large an allocation as possible from the settlement to the
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Securities Act claims since one measurement of their judgment credit is affected by that allocation amount. The judgment reduction formula that accompanies the order barring
them from suing the Citigroup Defendants for contribution
and indemnification gives them a credit against any judgment entered against them at the class action trial of the
greater of (a) the amount from the settlement fund that is allocated to the Securities Act claims for which the nonsettling underwriters may be found liable, or (b) the proportionate share of the Citigroup Defendants' fault, as found at
trial.
*14 The Plan of Allocation is entitled to approval. The Plan
of Allocation has the explicit endorsement of the two federal judges who have supervised the extensive settlement discussions in this action. Two of the Additional Named
Plaintiffs are pension funds that suffered extensive losses
from their holdings in the 2000 and 2001 Offerings, and
they have approved the allocation. Many members of the
class are substantial public and private pension funds who
also suffered mammoth losses from their investments in
these two offerings. None of these class members, despite
being directly affected by the allocation of 45% of the settlement fund to those class members with Exchange Act
claims, have objected. Indeed, as already noted, some
WorldCom shareholders have objected that bondholders
have received too much from the settlement. There is a
wealth of information in the hands of all participants in the
Securities Litigation from which to assess the allocation. No
one has presented any proposal for a better allocation. All of
this history supports the conclusion that the Plan of Allocation is entitled to approval.
J.P. Morgan asks only that the Lead Plaintiff be required to
present "extensive evidentiary support" of the plan. The submissions of the Lead Plaintiff, given the history recited
above, have been more than sufficient to support the Plan of
Allocation. [FN36] The judgment reduction formula will
fully protect J.P. Morgan. It gives J.P. Morgan a judgment
credit for the amount paid by the Citigroup Defendants to
class members on their Securities Act claims.
FN36. The Lead Plaintiff argues that J.P. Morgan
cannot take the position that the Citigroup Defendants' payment of $1.45 billion to settle the Citig-
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roup Defendants Securities Act claims in the class
action is inadequate since J.P. Morgan (a) contends
in its summary judgment motion that those claims
should be dismissed as a matter of law, and (b) refused to settle during the summer of 2004 on the
same terms that were accepted by the Citigroup
Defendants.
2. Citigroup Defendants' Duty to Pay Attorney's Fees
J.P. Morgan does not dispute that the proposed bar order
properly addresses claims for contribution and indemnification that it may have against the Citigroup Defendants. J.P.
Morgan asserts instead that it has an independent contractual claim that cannot be extinguished by the bar order. This
claim arises from certain master agreements among the underwriters that are alleged to require the Citigroup Defendants to pay their underwriting percentage of any legal or
other expenses incurred in connection with the defense of
any claim arising out of the claims in the Securities Litigation.
J.P. Morgan has not shown that approval of the bar order
should be withheld or delayed. Since J.P. Morgan has not
provided any of the master agreements that are supposedly
implicated by the bar order, it is impossible to determine
their terms and the extent to which the bar order impacts
them. The bar order formula at issue here is consistent with
the formula approved recently by the Second Circuit in Gerber v. MTC Elec. Tech. Co., 329 F.3d 297, 307 (2d
Cir.2003). When J.P. Morgan made requests to the Citigroup Defendants for revisions to the bar order in July 2004
it did not make any reference to the contractual obligation in
the master agreements regarding attorney's fees and expenses. The first notice it provided of any complaint in this
regard was in its October 8 objection.
*15 While it is important that the Court consider the fairness
of any settlement agreement to non-settling parties, J.P.
Morgan has not shown that the proposed bar order is unfair
to them. See See In re WorldCom ERISA Litig.,-F.Supp.2d--, No. 02 Civ. 4816(DLC), 2004 WL 2292362,
at *5 (S.D.N.Y. Oct.13, 2004) (collecting authority). To the
extent that it believes in the future that the Citigroup Defendants have breached master agreements, and that it is ne-
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cessary to litigate the breach, the parties will have an opportunity to address the interplay between the bar order language and such a claim. [FN37]
FN37. Lead Plaintiff argues that, since J.P. Morgan
and the other non-settling Underwriter Defendants
were given an opportunity in the summer of 2004
to settle on the same percentage terms as the Citigroup Defendants and declined to do so, it would
not be appropriate for the Citigroup Defendants to
pay defense costs incurred since that time. The Citigroup Defendants have not commented on this
analysis since they take the position that it is premature to address the merits of any hypothetical
dispute over the master agreements.
3. Cooperation at Trial
J.P. Morgan requests that the proposed judgment be modified to impose the obligation on the Citigroup Defendants to
produce witnesses and documents during discovery [FN38]
and trial on the Lead Plaintiffs' claims to the extent that the
Citigroup Defendants would have had this obligation "if
they remained a party" to the litigation. There is no need to
include this provision in the judgment.
FN38. Fact discovery in the class action ended on
July 9, 2004.
The obligation of the Citigroup Defendants to cooperate in
the class action trial shall be governed by the Federal Rules
of Civil Procedure and applicable law. Imposing any further
obligation on the Citigroup Defendants would be inconsistent with the strong federal policy encouraging settlement.
J.P. Morgan had a full and complete opportunity to take discovery of the Citigroup Defendants. More than twenty-five
witnesses from Citigroup, SSB, and related entities were deposed during the period set aside for fact discovery. J.P.
Morgan has not made any showing that the Citigroup Defendants did not cooperate fully during the discovery period.
Untimely Objections
Babson seeks to alter the class definition to include sellers
of CDS's, instruments bought by WorldCom creditors to
hedge their Worldcom debt. Several Underwriter Defend-
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ants who had provided WorldCom with a credit facility protected against this risk by purchasing CDS's.
The consolidated class action is not brought on behalf of issuers of CDS's. As noted above, the WorldCom class was
certified on October 24, 2003. A December 15, 2003, notice
was sent to all class members advising them of the litigation
and their right to opt out of the WorldCom securities class
action. The notice was also published in several forums and
posted on the internet. See In re WorldCom, Inc. Sec. Litig.,
2004 WL 113484. Issuers of CDS's, such as Babson, are not
members of the class, and prior to their late-filed objection,
never petitioned to be included in the class. The class definition will not be amended to include them.
Entenmann and Galitzer have an arbitration pending against
SSB. They concede that they received the notice of class action issued in December 2003 and the Notice issued in August 2004. They did not opt out of the class. [FN39] They
now contend that the notices should have been sent as well
to the attorneys representing them in the arbitration.
FN39. On October 25, 2004, Entenmann and Galitzer sought to extend the period for them to opt out
of the class. This was weeks after the September 1
deadline for class members to request exclusion. At
an October 29 hearing on the matter, and as reflected in an Order of November 1, Entenmann's and
Galitzer's request was denied.
*16 Rules 23(c)(2)(B) and (e)(1)(B), Fed.R.Civ.P., state that
notice is to be sent to class members. [FN40] "Rule 23 does
not contemplate giving notice to alleged agents or to any
persons other than the members of the class." In re Franklin
Nat'l Bank Sec. Litig., 574 F.2d 662, 672 (2d Cir.1978); see
also In re PaineWebber Ltd. P'ships Litig., 147 F.3d 132,
136 (2d Cir.1998) (adequate notice "did not require the services of a lawyer to permit a lay person to comprehend it");
Weinberger, 698 F.2d at 71. The notice of the class action
provided to and received by Entenmann and Galitzer satisfied the requirements of Rule 23, Fed.R.Civ.P.
FN40. Rule 23(c)(2)(B) states: "[f]or any class certified under Rule 23(b)(3), the court must direct to
class members the best notice practicable under the

Page 17

circumstances, including individual notice to all
members who can be identified by reasonable effort ." Rule 23(c)(2)(B), Fed.R.Civ.P. (emphasis
supplied). Rule 23(e)(1)(B), which governs how
notice is to be provided prior to the approval of a
proposed class action settlement, provides "[t]he
court must direct notice in a reasonable manner to
all class members who would be bound by a proposed settlement, voluntary dismissal, or compromise."
Rule
23(e)(1)(B),
Fed.R.Civ.P.
(emphasis supplied).
Entenmann and Galitzer next argue that the release is too
broad since it prevents them from pursuing their arbitration
against SSB. Entenmann's and Galitzer's filings in their arbitration proceeding, however, establish that the underlying
factual predicate of their action is the conflict of interest allegations that underlie the Exchange Act claims against the
Citigroup Defendants in the class action. [FN41] They even
submitted excerpts from the Amended Complaint to the arbitration panel.
FN41. Entenmann and Galitzer allege that: SSB
was "in a conflict of interest with claimants in that
WorldCom was a huge client of respondents;" SSB
"failed to tell the claimants that they owed financial
allegiance to WorldCom;" and that they "were never made aware of the extent and nature of respondents' continuing conflict of interest in connection
with WorldCom and were never made aware that
this conflict caused respondents to advise claimants
to take actions with respect to their WorldCom
stock that they should not, as reasonable and
prudent investors, have taken." Similarly, in an effort to obtain discovery from SSB for the arbitration, Entenmann and Galitzer stated that their
claims were based on their "rel[iance] on the research of Salomon's Research Analyst, Jack Grubman and that this research was tainted because
Grubman was more concerned about writing upbeat research to keep his firm's investment banking
clients happy than fairly evaluating these companies for retail clients such as Claimants."
For the reasons already discussed above in connection with
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the Norman objection, there is no reason to find that the release in unfair to Entenmann and Galitzer. They have been
given notice, their claims against SSB for their WorldCom
losses are being compensated, and their arbitration asserts
the same conflict of interest claim that permeates the
Amended Complaint.
Attorney's Fees and Expenses
The legal standard for reviewing an application for an award
of attorney's fees is well established in this Circuit, and has
recently been described by this Court in connection with the
approval of a settlement in the related WorldCom ERISA
Litigation. See In re WorldCom ERISA Litig., 2004 WL
2338151, at *10. That description of the standard is incorporated here.
In brief, when an attorney creates a common fund from
which members of a class are compensated for a common
injury, the attorneys who created the fund are entitled to a
reasonable fee. There are two methods by which a district
court may calculate reasonable attorney's fees in a class action, the lodestar or percentage method. Under either method, attention should be paid to the following factors: (1) the
time and labor expended by counsel; (2) the magnitude and
complexities of the litigation; (3) the risk of the litigation;
(4) the quality of representation; (5) the requested fee in relation to the settlement; and (6) public policy considerations.
In June of 2002, NYSCRF asked the two firms ultimately
selected as Lead Counsel to represent it in this litigation.
With the appointement of NYSCRF as Lead Plaintiff on
August 15, 2002, their selection of counsel was also approved. Since that time, NYSCRF has diligently supervised
the work of Lead Counsel. The General Counsel to the
Comptroller of the State of New York, and a staff of four of
his attorneys, have been in constant contact with Lead
Counsel, have reviewed all significant expenditures, and
have received and analyzed quarterly reports on attorney
time and expenses.
*17 In the summer of 2003, after the principal motions to
dismiss had been decided, Lead Plaintiff and Lead Counsel
negotiated a retainer agreement that adopted a fee grid.

Page 18

[FN42] The grid allows a higher attorney's fee for recoveries achieved in later stages of the litigation, but at the same
time, a lower percentage of recovery as the amount of recovery for the class increases. The retainer agreement also
adopted a lodestar ceiling for attorney's fees. For any recovery for the class that exceeds $500 million, the attorney's fee
will not exceed the lesser of the grid amount or five times
the lodestar. At the conclusion of the litigation, the NYSCR
may under certain circumstances adjust the fee so that it
does not exceed four times the lodestar figure. The retainer
agreement also imposes caps on certain expenses.
FN42. The retainer agreement was described in the
December 11, 2003 notice to the class of the pendency of the class action as well as in the Notice,
and is posted on the website maintained for the
class action by Lead Counsel.
Adopting the formula contained in the retainer agreement's
grid, and with the full approval of Lead Plaintiff, Lead
Counsel has applied for attorney's fees of $141.5 million,
which constitutes 5.5% of the settlement fund. [FN43] This
is equivalent to approximately $0.028 per share and $8.30
per $1000 face amount of each bond covered by the Agreement. As of August 31, 2004, Lead Counsel and the firms
approved by Lead Plaintiff and the Court to provide assistance in the prosecution of the case, had expended more than
195,000 hours litigating the action. [FN44] The lodestar figure for this work is over $57 million. Lead Counsel's own
work accounts for approximately $43 million of the $57
million figure. A comparison of the fee request with the
total lodestar yields a multiplier of approximately 2.46.
FN43. Lead Counsel originally applied for fees of
$144.5 million. After the reduction of the settlement fund by $75 million to reflect those class
members opting out, Lead Counsel reduced its fee
request by $3 million. Following the grid in the retainer agreement, the requested fee is 4% of that
portion of the class recovery that exceeds $1 billion.
FN44. The firms assisting Lead Counsel in prosecuting this action are: Berman DeValerio Pease
Tabacco Burt & Pucillo; Schoengold & Sporn,
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P.C.; Lowenstein Sandler P.C.; Upshaw, Williams,
Biggers, Beckham & Riddick, LLP; Law Offices of
Bernard M. Gross, P.C.; Lockridge Grindal Nauen
P.L.L.P.; Mager White & Goldstein, LLP; Law Office of Klari Neuwelt; Pomerantz Haudek Block
Grossman Gross LLP; and Trujillo Rodriguez &
Richards, LLC. Each of these firms has submitted a
detailed breakdown of their expenses and attorney's
fees. At an in camera conference with the Court on
September 22, 2003, attended by General Counsel
for the Lead Plaintiff, the Court authorized Lead
Counsel to use other firms to assist in the document
review process so long as certain parameters for
that work were respected.
With the approval of Lead Plaintiff, who completed an audit
of the expenses incurred by counsel as well as the claims administrator, Lead Counsel also petitions for payment of outof-pocket costs and expenses in a total amount of
$13,505,969.99 . [FN45] This includes $7,056,023.58 for
counsel's expenses, of which over $5 million were incurred
by Lead Counsel; $6,428,331.70 for expenses incurred by
the claims and notice administrator; and $21,615.01 for expenses incurred by Lead Plaintiff. The request for reimbursement of expenses constitutes $0.001 per share and
$0.41 per $1000 face amount of each bond.
FN45. This request reflects expenses incurred
through June or August 2004, depending on the
firm submitting the request for reimbursement. The
bulk of the request is for reimbursement of Lead
Counsel, and reflects their expenses only through
June 2004.
Lead Counsel also applies, with the approval of Lead
Plaintiff, for $5 million to establish a litigation expense fund
to finance the continued prosecution of the consolidated
class action against the non-settling defendants. This number constitutes half of the amount that the class was advised
in the Notice would be requested for this purpose.
Lead Counsel is entitled to a substantial legal fee for the
work it has performed in the Securities Litigation. Lead
Counsel has performed its work at every juncture with integrity and competence. It has worked as hard as a litigation
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of this importance demands, which for some of the attorneys, including the senior attorneys from Lead Counsel on
whose shoulders the principal responsibility for this litigation rests, has meant an onerous work schedule for over two
years.
*18 Counsel in this action refer to it as the most complex securities litigation ever brought. Whether that is true or not,
there is no doubt that it is complex and challenging, and that
it has required an enormous commitment from the attorneys
for the parties in the class action. At virtually every turn
there were unusual or even novel issues of law or procedure
that had to be analyzed and briefed. A few examples will
suffice. In 2002, not long after NYSCRF was appointed as
Lead Plaintiff, Lead Counsel sought and obtained a lifting
of the bankruptcy and PSLRA stays in order to obtain documents from WorldCom that it had already provided to governmental bodies and others. See In re WorldCom, Inc. Sec.
Litig., 294 F.Supp. 431. Later, Lead Counsel suggested a
deposition program that allowed plaintiffs and defendants in
the Securities Litigation each to take 60 days of deposition
testimony (exclusive of discovery of plaintiffs in Individual
Actions), divided into two four-hour components. This proposal was adopted and has worked extremely well. See In re
WorldCom, Inc. Sec. Litig., No. 02 Civ. 3288(DLC), 2003
WL 23456132 (S.D.N.Y. Nov. 14, 2003). In supporting certification of the class, Lead Counsel had to address in the
context of the Exchange Act claims whether reliance on the
SSB analyst reports could be presumed based on the fraudon-the-market theory. See In re WorldCom, Inc. Sec. Litig.,
219 F.R.D. at 294- 97. Lead Counsel has had to resist repeated requests and motions by the defendants to extend the
discovery period and to postpone the trial date. When the
criminal trial of former WorldCom executive Ebbers was
scheduled for November 2004, months after the close of fact
discovery, Lead Counsel had to address the Government's
desire that certain of its trial witnesses not be deposed until
after they testified at the criminal trial. This problem was
addressed through Orders reaffirming the cut-off date for
fact discovery, but reserving the right for counsel to request
an opportunity to depose the "embargoed" witnesses after
they testified in the criminal trial. In re WorldCom, Inc. Sec.
Litig., 2004 WL 802414; see also In re WorldCom, Inc. Sec.
Litig., 2004 WL 2254954.
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The risks of litigation have already been discussed in connection with the approval of the settlement itself. As noted,
there were significant risks associated with the claims
brought against the Citigroup Defendants.

strongly supported the certification, and would no doubt
have been of great assistance to the Court of Appeals had
the Citigroup Defendants not settled with Lead Plaintiff and
had the appeal gone forward.

The quality of the representation given by Lead Counsel is
unsurpassed in this Court's experience with plaintiffs' counsel in securities litigation. Lead Counsel has been energetic
and creative. Its skill has matched that of able and wellfunded defense counsel. It has behaved professionally and
has taken care not to burden the Court or other parties with
needless disputes. Its negotiations with the Citigroup Defendants have resulted in a settlement of historic proportions. It has cooperated with other counsel in ways that redound to the benefit of the class and those investors who
have opted out of the class. The submissions of Lead Counsel to the Court have been written with care and have repeatedly been of great assistance. Again, a few examples
help to illustrate these points.

The existence of over seventy Individual Actions filed by
over twenty-two law firms has presented particular challenges to Lead Counsel and illustrated its success in cooperating with others for the good of the litigation as a whole.
Pursuant to the May 28, 2003 Consolidation Order, Lead
Counsel was placed in charge of all discovery of the defendants in the Securities Litigation, but required to coordinate
the discovery efforts of all plaintiffs. In re WorldCom, Inc.
Sec. Litig., No. 02 Civ. 3288(DLC), 2003 WL 21242882
(S.D.N.Y. May 29, 2003). It set up a website that has been
of great assistance not just to class members, but also to
plaintiffs' counsel in the Individual Actions. It developed
and presented to plaintiffs' counsel in the Individual Actions
a proposed deposition plan that was the basis for their ultimate agreement on the depositions that were taken by
plaintiffs in the Securities Litigation. It hosted strategy conferences and weekly telephone calls to facilitate communication and decision-making among plaintiffs' counsel. Although Lead Counsel was lead examiner in each of the seventy depositions it scheduled, it shared the responsibility for
taking these depositions with one attorney from the Individual Actions. The May 28 Order gave any attorney in an
Individual Action the right to apply to the Court for relief in
the event that she believed that Lead Counsel had taken a
position in discovery with which she disagreed. Because of
the leadership shown by Lead Counsel and the structures it
established, as well as the work done by Liaison Counsel for
plaintiffs in the Individual Actions and the cooperative spirit
displayed by almost all plaintiffs' counsel, this Court was
presented with only one such appeal. [FN46]

*19 Lead Counsel discovered that a corporate affiliate of
SSB loaned several hundred million dollars to an Ebberscontrolled entity and that certain of Ebbers' loans from Citigroup were secured by his WorldCom shares. Its analysis
of Grubman's research reports led it to allege that he had
modified his model for evaluating WorldCom in order to
mask WorldCom's financial condition. See In re WorldCom,
Inc. Sec. Litig., 294 F.Supp.2d at 404-406. Each of these
were new allegations that had not been previously publicly
disclosed despite the intense scrutiny of WorldCom following the June 25, 2002 announcement.
Lead Counsel has cooperated with government agencies
from the beginning of this litigation, and that cooperation
has helped to keep this civil litigation on track despite the
parallel criminal proceedings. Lead Counsel negotiated an
agreement with the Government and the SEC that gave it
immediate access to most of the WorldCom documents that
had been produced to government agencies and delayed its
access to only those relatively few documents that the Government deemed critical to its criminal prosecutions. Lead
Counsel invited the SEC to submit an amicus brief in support of class certification of the Exchange Act claims arising
from SSB's analyst reports when that issue was before the
Court of Appeals for the Second Circuit. The SEC brief

FN46. Plaintiffs in Moxley v. Citigroup Global
Markets Inc., No. 04 Civ. 232(DLC), requested an
opportunity after the close of fact discovery to take
additional depositions of defendants. That request
was denied. In re WorldCom, Inc. Sec. Litig., No.
02 Civ. 3288(DLC), 2004 WL 1836999 (S.D.N.Y.
Aug.17, 2004).
*20 Perhaps the most striking example of Lead Counsel's
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leadership on behalf of the class is its effort to resurrect an
opportunity for certain pension funds to join the class and
share in any recovery obtained by the class. Other counsel
had filed Individual Actions on behalf of pension funds that
contained time-barred Securities Act claims. Given prevailing law, approximately ten were destined to be dismissed in
their entirety with prejudice because the actions were barred
by the statute of limitations. In re Worldcom, Inc. Sec. Litig., 294 F.Supp.2d 431. A dismissal with prejudice would
have barred those pension funds from all recovery for their
WorldCom losses, at least from the defendants in the Securities Litigation. [FN47] It was Lead Counsel who proposed
that these pension fund plaintiffs be permitted to remain in
the class if they voluntarily dismissed their cases and made
the commitment that they would not later seek to opt out of
the class. The Court adopted that proposal over the objection of the defendants. In re WorldCom, Inc. Sec. Litig.,
2004 WL 113484.
FN47. The filing of the time-barred claims, and the
resulting loss of an opportunity to recover for substantial losses from WorldCom investments, could
of course have resulted in claims against those who
had counseled the funds to file their lawsuits.
In sum, the quality of representation that Lead Counsel has
provided to the class has been superb. The fee is entirely appropriate in the context of the settlement and under any of
the standards by which fee requests are customarily measured.
Finally, there are substantial public policy reasons supporting approval of this award. The PSLRA has set up a mechanism which favors appointment of institutional investors as
Lead Plaintiff. Here, the nation's second largest public pension fund was chosen as Lead Plaintiff. It is an experienced
lead plaintiff in complex securities class actions and negotiated a detailed retainer agreement on behalf of the class.
Lead Plaintiff has conscientiously supervised the work of
Lead Counsel and gives its endorsement to the fee request,
which adheres in all particulars to the retainer agreement. In
these circumstances, the requested fee is entitled to a presumption of reasonableness. In addition, Lead Counsel has
performed a valuable public service in prosecuting this action with vigor and skill. It undertook this service on a fully
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contingent basis. Its risk and effort deserve to be awarded
appropriately.
The objections to the fee request center on assertions that:
the fee should have reflected a decreasing percentage as the
amount of the recovery increased; the fee should be reduced
on account of the "uncertain" value of the settlement; Lead
Counsel failed to provide lodestar information for a crosscheck of the fee request; that the lodestar information it did
provide indicates that the correctly calculated multiplier for
the fee award is 4.71 and not 2.46; and the Notice was misleading by referring to a 20-33% norm for fees in securities
class actions. Each of these contentions are meritless.
The retainer agreement and the requested attorney's fee are
predicated on a declining percentage formula. There is no
uncertainty regarding the magnitude of the class recovery
from the settlement fund. The retainer agreement requires a
lodestar cross-check, which Lead Counsel easily satisfies.
The 20-33% figure cited in the Notice is an accurate statement of fees awarded in many other securities law class action cases.
*21 One objector's comments require more extended discussion. Helfand presented a detailed oral analysis at the fairness hearing to support his assertion that Lead Counsel's
lodestar multiplier is 4.71, and that no multiplier is appropriate for certain work such as document review work done
by contract attorneys or for work performed after the settlement with the Citigroup Defendants since no risk of recovery remained. He speculated that a close review of the time
records would reveal duplicative work or padded hours. He
criticized the use of contract paralegals and attorneys and
questioned the hourly rate quoted by senior attorneys for
Lead Counsel. He argued that the unprecedented size of the
settlement was due to the size of damages and that an independent guardian should be appointed to scrutinize Lead
Counsel's time records and to recalculate the lodestar figure.
Helfand's objections are not persuasive. As noted by Savoie
v. Merchants Bank, 166 F.3d 456, 461 n. 4 (2d Cir.1999),
one of the benefits of using the percentage-based method for
assessing an award of attorney's fees is that it relieves a
court of the need to undertake a mind-numbing detailed review of time records and removes some of the incentive to
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pad those records. [FN48] It is undisputed that the percentage of the settlement fund represented by this fee application--5.5%--is well within the range of reasonable fee
awards, even in megafund cases. [FN49] There is certainly
no need to retain an independent guardian to undertake a
further review of Lead Counsel's time records. Such an appointment would further reduce the amount of money available to distribute to the class, would be redundant of the
work already performed by Lead Plaintiff, and is of little
value in light of the fee grid in the retainer agreement which
is the basis for calculating this award. Finally, the magnitude of this settlement is attributable in significant part to
Lead Counsel's advocacy and energy.
FN48. The Court has reviewed the summary information from the time records, including the total
hours worked by each attorney and their hourly
rate. The extensive use of contract attorneys was
justified by the need to review over ten million
pages of documents and was a far more efficient
way of proceeding than giving the task to more
highly compensated counsel. There is little danger
of padded hours in this case given the volume of
work that has been done and the pace of the litigation.
FN49. The law firm Lerach Coughlin Stoia Geller
Rudman & Robbins, which has filed scores of Individual Actions on behalf of public pension funds,
has negotiated a retainer agreement which appears
to give them a larger fee award from any recovery
their clients obtain in the Securities Litigation than
Lead Counsel can obtain under the retainer agreement negotiated with NYSCRF.
Reimbursement of the expenses sought by Lead Counsel is
also appropriate. See LeBlanc-Sternberg v. Fletcher, 143
F.3d 748, 763 (2d Cir.1998). Lead Plaintiff has audited
counsel's expenses and has determined that the amount
sought is appropriate and is consistent with the expense caps
described in the retainer agreement. The $7,056,023.28 in
reimbursable expenses incurred by Lead Counsel and the
law firms that assisted in this action are well within the $16
million maximum described in the Notice. The objection
that the Notice failed to describe with sufficient particularity
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the expenses for which reimbursement is being sought is not
well-founded. The categories of expenses were described
generally, and the expenses incurred here are identical to
those incurred in any complex securities litigation. There
was no unusual expense that should have been described in
more detail in the Notice. In support of this award, Lead
Counsel has submitted documents which catalogue the expenses in substantial detail.
*22 The objection that the reimbursement of expenses
should only be permitted for those incurred in connection
with the case against the Citigroup Defendants must also
denied. The Citigroup Defendants play a central role in all
of the allegations in the Amended Complaint. They are defendants in the Securities and Exchange Act claims. They
were co-lead underwriter for the 2000 and 2001 Offerings
and SSB's research reports are at the heart of the conflict of
interest allegations. It would be virtually impossible to segregate the expenses incurred by Lead Plaintiff in prosecuting this action and to eliminate those unconnected to its case
against the Citigroup Defendants. In addition, it goes
without saying that Lead Counsel will not be able to petition
for the same expenses twice. Thus, any future recovery by
the class against the non-settling defendants will not be reduced by any of the reimbursement now requested by Lead
Counsel.
Lastly, Lead Counsel's request for a $5 million fund to finance the continued prosecution of the consolidated class action against the non-settling defendants is granted. It is appropriate to establish a litigation fund out of the proceeds of
a partial settlement. See Teachers' Ret. Sys. of Louisiana v.
A.C.L.N. Ltd., 01 Civ. 11814(MP), 2004 WL 1087261, at *6
(S.D.N.Y. May 14, 2004); In re Enron Corp. Inc., Derivative & "ERISA" Litig., Civ.A. H-01-3624 (Harmon, J.), 2004
WL 1900294 (S.D.Tex. Aug.5, 2004).
Objections that this fund would destroy Lead Counsel's contingent-fee arrangement and that if there is no further recovery on behalf of the class, the class will have been improperly denied $5 million, are misplaced. Lead Counsel will
still be prosecuting the case against the non-settling defendants on a contingent-fee basis. In addition, reimbursement
from the $5 million fund will remain subject to approval by
both the Lead Plaintiff and the Court.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in F.Supp.2d
Not Reported in F.Supp.2d, 2004 WL 2591402 (S.D.N.Y.), Fed. Sec. L. Rep. P 93,040
(Cite as: 2004 WL 2591402 (S.D.N.Y.))

There has been one objection that is well-founded. Objectors Lutz and Savage complain that the $5 million fund will
principally assist those with Securities Act claims and not
shareholders. They object to using this fund to reduce recovery to shareholders. While shareholders will receive approximately 45% of the settlement from the Citigroup Defendants, it is highly likely that, taken as a whole, the future recoveries in this litigation will benefit principally those with
Securities Act claims. The non-settling defendants with the
deepest pockets--the Underwriter Defendants--are only
named in the Securities Act claims. Therefore, the $5 million fund will be taken exclusively from those settlement
monies that would otherwise be distributed to the class
members with Securities Act claims.
Miller Request for Attorney's Fees
Counsel for William H. Miller have submitted an application for attorney's fees and expenses--$28,974.34 in fees and
expenses in the amount of $689.22. [FN50] Miller filed a
putative class action lawsuit against SSB and Grubman on
September 4, 2003, which has been consolidated with the
class action. Miller's action was the sixteenth of seventeen
cases that were originally consolidated under the title Salomon Analyst WorldCom Litigation before another judge of
this Court.
FN50. Counsel for Miller have withdrawn their petition for an incentive award to class plaintiff
Miller in the amount of $1,500.
*23 Miller's counsel's request for attorney's fees and expenses is denied. They have not shown that any work they
performed benefitted the class.
Conclusion
The petition by Lead Plaintiff for approval of a $2.575 billion settlement with Citigroup, Inc., Citigroup Global Markets Inc. f/k/a Salomon Smith Barney Inc., Citigroup Global
Markets Limited f/k/a Salomon Brothers International Limited, and Jack B. Grubman is approved. The Plan of Allocation is approved, except that a $5 million fund to support future litigation expenses shall be taken solely from that portion of the settlement fund that shall pay class members with
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Securities Act claims. Attorney's fees in the amount of
$141.5 million and expenses in the amount of
$13,505,969.99 are awarded. The request by counsel for
William H. Miller for attorney's fees and expenses is denied.
SO ORDERED:
Not Reported in F.Supp.2d, 2004 WL 2591402 (S.D.N.Y.),
Fed. Sec. L. Rep. P 93,040
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ABSTRACT
Setting compensation for plaintiffs’ attorneys in securities class actions is a
perennial problem traditionally addressed through ex post judicial monitoring. This paper
examines empirically two aspects of this problem. The first involves attempts to
introduce market mechanisms into fee setting, either through auctioning the lead counsel
position or through competition to represent institutional lead plaintiffs under the Private
Securities Litigation Reform Act. The second is the adequacy of existing monitoring
mechanisms, particularly whether the participation of repeat players is correlated with
attorneys’ fee awards. The paper finds that lead counsel auctions and the participation of
public pension funds as lead plaintiffs are correlated with lower fee requests and awards.
There is, however, no significant correlation for another type of frequent institutional
plaintiff, union pension funds. There is also some evidence that judicial experience with
securities class actions and institutional objections to attorneys’ fee requests are
negatively correlated with fee awards.
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1.

INTRODUCTION
Setting the appropriate level of compensation for plaintiffs’ attorneys in securities

class actions is a perennial and significant problem. Collective action problems typically
prevent small-stakes plaintiffs in these cases from adequately monitoring the attorney,
creating the possibility that attorneys might seek more than their fair share of the
common fund their work created. The traditional bulwark against excessive fees is Rule
23, which requires courts to approve any fee award. Courts, however, have generally
expressed exasperation at their ability to perform this function adequately. They note in
particular that there is no readily ascertainable market rate for the services of plaintiffs’
attorneys in class actions and that therefore their fee determinations are inherently
imprecise.
Commentators also theorize that courts are likely to be ineffective monitors
because they are subject to significant agency costs, primarily because they have
incentives to clear their dockets of time consuming and difficult cases and thus may give
inadequate scrutiny to requested fee awards. Very little empirical work, however, has
been undertaken to analyze the agency costs of relying on courts to monitor fee awards
and no empirical work analyzes whether courts that are repeat players (i.e., those that
frequently hear securities cases) differ in the fees they award from those courts that see
this type of litigation only infrequently or whether other repeat players have the ability to
act as effective monitors.
The long-standing concerns over the adequacy of court-based monitoring of
attorneys’ fees have given rise to several innovations that attempt to introduce
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competition into fee setting. A key feature of the Private Securities Litigation Reform
Act of 1995 (PSLRA) is the lead plaintiff provision, through which Congress intended to
encourage public pension funds and other institutional investors to participate in class
action litigation. Under the PSLRA, the class member with the largest financial interest
in the outcome of the case is the presumptive lead plaintiff and, once appointed, has the
power to select the lead counsel. This power theoretically enhances the lead plaintiff’s
ability to negotiate lower fee arrangements because plaintiffs’ lawyers now have
incentives to compete to represent the institutions that tend to have large claims in these
cases. These incentives suggest the possibility that a competitive marketplace for legal
services in securities class actions might develop, something that did not exist before
passage of the PSLRA. In addition to the PSLRA, some courts have sought to create
competition directly by auctioning off the role of lead counsel in the case, although these
attempts have generally been the subject of withering criticism and have, as of late,
largely been abandoned. Again, little empirical evidence has been compiled to evaluate
whether these efforts have any significant impact on fees.
The goal of this paper is thus to evaluate empirically whether the twin forces of
competition and experience have any significant impact on fees in securities class
actions. The paper finds substantial support for the hypothesis that competition and the
active participation of repeat players lower fees in securities class actions. These effects
are both statistically and economically significant.

There is a significant negative

correlation between public pension fund participation as a lead plaintiff and both fee
requests and fee awards.

This effect is likely the product of competition among
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plaintiffs’ attorneys for institutional representation. The participation of union pension
funds, by contrast, has no statistically significant correlation with attorneys’ fee requests
or awards. Direct attempts by courts to introduce competition into fee setting through the
use of competitive auctions for the role of lead counsel do, however, have a significant
negative correlation with fee requests and fee awards.
The paper also finds a negative correlation between the participation of repeat
players with experience in securities class action litigation and fee awards. In at least
some specifications, when institutional investors object to fee awards, fees are
significantly lower, all else being equal. Likewise, courts that have more experience
handling securities class actions award lower fees than those with less experience.
Contrary to previous studies, the evidence complied here does not suggest that busier
courts award higher fees, thus somewhat undercutting the agency cost critique of relying
on courts as monitors.
The remainder of this paper proceeds as follows. Section 2 provides a two-stage
model to serve as a framework for evaluating how fees are set in securities class actions.
Section 3 describes the hypotheses tested in the paper and the relevant prior literature.
Section 4 describes the dataset and reports the results of the empirical analysis. Section 5
briefly sketches some of the policy implications that flow from these findings. Section 6
contains brief concluding observations.
2.

FEE SETTING IN SECURITIES CLASS ACTIONS
Fee setting in securities class actions is a two-stage process in which class

members, including the named plaintiff, the class action attorney, and the court all play
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roles. Two views of this process are described below—the traditional, attorney driven
model of fee setting and one in which competition and experience play more overt roles.
2.1.

Traditional Fee Setting in Securities Class Actions
Figure 1 illustrates the fee setting process in the traditional securities class action

in which the named plaintiff is a small shareholder with only a nominal interest in the
class action. In the first (or case initiation/organization) stage of the case, the attorney
plays the lead role in setting the fee. It informs the named plaintiff of the fee (or, at a
minimum, the range of fees) it will request from the court, apparently with little or no
negotiation. Indeed, in many cases anecdotal evidence suggests the existence of long
term relationships between the attorneys and the nominal plaintiff under which the
plaintiff received payments for agreeing to serve in that role (Bohn & Choi 1996; Coffee
1987). In such circumstances, it is unlikely that the named plaintiff would engage in any
meaningful arm’s length fee negotiations. At the same time, the court appeared to play a
largely passive role in fee setting at the first stage. In most cases, it simply selected class
counsel based on who filed the first action, with little or no analysis of the fees different
attorneys would charge to litigate the case (Weiss and Beckerman 1995). In effect, there
was little if any check on attorney opportunism at the first stage, creating the possibility
of excessive fees.
Instead, the only meaningful check in this traditional account arises at the second
or settlement approval stage. The attorney continues to play a major role at this stage to
the extent that its fee request, based in large part on the essentially unbridled discretion it
has at the first stage, influences the court’s analysis of the proper fee. The agency cost
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problem as between the attorney and the class (both of which are now competing for
shares of the common fund created through the settlement) has, of course, been longrecognized, which is why Rule 23(h) requires courts to approve any fee award. In
essence, Rule 23 asks the court to serve as the class’s agent in monitoring the attorney
and ensuring that the requested fee is not excessive (Third Circuit Task Force 1985).
Doing so only at the second stage, however, presents substantial difficulties for
the court. Courts note (Taubenfeld v. Aon Corp., 415 F3d 597 [7th Cir 2005]) that there
is no readily ascertainable market rate for the services of plaintiffs’ attorneys in securities
class actions, requiring courts to attempt to “recreate the market.” While courts that are
more experienced in overseeing securities class actions might be able to evaluate relevant
factors such as the degree of risk the case presented and the quality of representation,1
that expertise would often not be available to courts that saw fewer such actions because
decisions approving attorneys’ fees are generally unpublished. As the Third Circuit’s
Task Force on the Selection of Class Counsel (2001) noted, an inexperienced court
reviewing a fee proposal ex post “may be hard-pressed to assess the risks as perceived ex
ante, the difficulty of the case, and the benefits provided by counsel.” The typical

1

Gunter v. Ridgewood Energy Corp. (223 F3d 190 [3d Cir 2000]), contains a frequently cited
compilation of factors that courts generally view as relevant in setting fees:
In common fund cases of this sort—in which the attorneys’ fees and the clients’
award come from the same source and the fees are based on a percentage amount of the
clients’ settlement award—district courts should consider several factors in setting a fee
award. Among other things, these factors include: (1) the size of the fund created and the
number of persons benefitted; (2) the presence or absence of substantial objections by
members of the class to the settlement terms and/or fees requested by counsel; (3) the
skill and efficiency of the attorneys involved; (4) the complexity and duration of the
litigation; (5) the risk of nonpayment; (6) the amount of time devoted to the case by
plaintiffs’ counsel; and (7) the awards in similar cases.
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litigation mechanism available to provide information to the court, adversarial testing of
the proposed fee, is largely ineffective because, in the context of a negotiated settlement,
the defendants have no incentive to challenge the fee and objectors from the class, who
could expect only a miniscule benefit from any reduction in attorneys’ fees, are relatively
rare.2 If decisions within the district in similar cases were unavailable, courts would
generally have to rely on plaintiffs’ attorneys’ compilations of unpublished orders from
other districts, which would likely be carefully selected to support the fee the attorney
had requested, a particular problem given that the factors courts generally list as relevant
to fee determinations are sufficiently broad so as to support virtually any fee award.
Although courts theoretically serve as agents for the absent class members, courts
may themselves be subject to agency costs to the extent that they have incentives to clear
their dockets of time consuming and difficult cases. These incentives might cause a court
to shirk—to give less than adequate scrutiny to the requested fee award so as not to
disturb the negotiated settlement (Macey and Miller 1991). Given these dynamics, it is
not surprising to see decisions on fees that are cursory at best, with a large number of
courts relying heavily on a “benchmark” fee of about 25% of the settlement amount, a
figure that may or may not bear a close relationship with the fee a true market for legal
services would set (Third Circuit Task Force 2001).

2

In an empirical study of class actions in four district courts, researchers at the Federal Judicial Center
found that in 42% to 64% of the cases analyzed there were no objections to settlements. While objections
concerning the amount of attorneys’ fees were the most frequently lodged, only 14% to 22% of the
objectors raised this point (Willing, Hooper, and Niemic 1996).
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2.2.

The Changing Dynamics of Fee Setting in Securities Class Actions
Figure 2 illustrates that in a subset of cases, occurring primarily in the period

following passage of the PSLRA, substantial changes have occurred in the dynamics of
both stages of this process. At the first stage large institutional investors, which were
largely passive prior to passage of the PSLRA (Grundfest and Perino 1996), are now
playing a more active role. Institutional investors, because of their dominance in the
securities markets, collect the lion’s share of recoveries in securities class actions.3
Institutions are thus in a position to overcome, at least partially, the collective action
problems inherent in class action litigation.
When Congress passed the PSLRA, it sought to encourage institutional investors
to serve as lead plaintiffs. Institutions with greater stakes in the outcomes of class actions
than traditional nominal plaintiffs would theoretically have incentives to monitor
plaintiffs’ attorneys more closely. To facilitate institutional participation, the PSLRA
requires the court to appoint as lead plaintiff the so-called “most adequate plaintiff,” i.e.,
the member or members of the class who file a motion to be appointed lead plaintiff and
who the court determines to be most capable of adequately representing the interests of
the class members. The Act creates a rebuttable presumption that the most adequate
plaintiff is the class member who volunteers for the role, satisfies the adequacy and
typicality requirements of Rule 23, and who “has the largest financial interest in the relief
sought by the class.”

3

Weiss and Beckerman (1995) examined claims data from 82 securities class actions settled in the
early 1990s. They found that institutional investors accounted for a median of 57.8% of the allowed losses
even though they represented only 1.7% of the claims filed.

-7-

The lead plaintiff’s potential to affect attorneys’ fees derives from its comparative
sophistication, the size of its holdings, and from its power to select lead counsel for the
class. Some institutions will themselves be repeat players in securities cases and will as a
result develop expertise in designing and negotiating fee arrangements with counsel
(Fisch 2001). Other institutions with less experience may rely on informal information
networks among institutions to help them set fees in the cases in which they choose to
participate.
The shift from a presumption that the first to file an action will be appointed lead
plaintiff to a system under which the largest investor selects the lead counsel creates a
different form of competition among law firms in the first stage of the fee setting process.
In securities class actions, the lead counsel typically receives the largest portion of the
attorneys’ fees.

In pre-PSLRA cases, law firms seeking to be named lead counsel

competed to file the first action. Under the PSLRA, plaintiffs’ lawyers increasingly have
incentives to develop longstanding relationships with institutions willing to become
active in class litigation because doing so should increase the number of lead counsel
opportunities.

Anecdotal evidence suggests that some institutional investors use

competitive procedures to select counsel, such as requests for proposals or other forms of
competitive bidding (Fisch 2002).

Attorneys competing to represent institutional

investors may well offer those investors lower fees as an incentive to obtain their
business.
The court also has the power to monitor fees at the first fee setting stage. The
PSLRA codifies that the court has an independent obligation to ensure that the total fees
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and expenses awarded to counsel for the plaintiff class not exceed a reasonable
percentage of the amount of damages. Some courts, such as the Fifth Circuit in Berger v.
Compaq Computer Corp. (257 F3d 475 [2001]), use this obligation as a basis for
considering the “presumptive lead plaintiff’s choice of counsel and fee arrangements” in
determining the lead plaintiff’s adequacy to represent the class. Under the PSLRA, the
court is also required to approve the lead plaintiff’s selection of lead counsel. In doing
so, some courts (In re Lucent Technologies, Inc. Sec. Litig., 194 FRD 137 [D NJ 2000])
have considered whether the lead plaintiff’s selection “was the product of deliberate and
in-depth evaluation, as well as of independent arm’s-length negotiations.” Others (In re
Network Assocs., Inc. Sec. Litig., 76 F Supp 2d 1017 [ND Cal 1999]) have held that the
lead plaintiff “owes a fiduciary duty to obtain the highest quality representation at the
lowest price.” Decisions like these may encourage those interested in pursuing the lead
plaintiff position to use competitive procedures to select class counsel.
Other courts have sought to introduce competition directly into the selection of
lead counsel by soliciting competitive bids for the lead counsel position (Hooper and
Leary 2001). These courts argue that auctions approximate the kind of competitive
market for legal services that exists in a traditional single plaintiff-single lawyer setting.
These efforts have, however, been subject to a variety of criticisms. As a matter of
statutory interpretation, some critics assert that auctions are inconsistent with the
PSLRA’s lead plaintiff mechanism because they take power away from the lead plaintiff
to select lead counsel (Third Circuit Task Force 2001).
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Some commentators question the utility of a lead counsel auction. For example,
some critics suggest that to the extent fees reflect market demand for legal services, then
auctioning the lead counsel position could result in the position being awarded to the least
competent attorney (Thomas and Hansen 1993). Of course, given the dynamics outlined
above, it is by no means clear that contingency fees typically reflect the impact of
competitive forces. To the extent that lawsuits have uncertain value,4 critics contend that
lead counsel auctions are likely to reflect a substantial winner’s curse problem (Fisch
2002; Thaler 1992). To compensate, bidding law firms may discount their bids resulting
in fees that are higher than a competitive market would set. Alternatively, to the extent
that firms bid too low, they may have incentives to settle quickly and cheaply. Finally,
critics contend that courts are likely to be unable to predict accurately the course and
prospects for litigation and therefore will be unable to select the bid that best balances
price and quality (Fisch 2001).

Due in part to these criticisms and to judicial

discouragement to utilizing the procedure, there has been limited and declining use of
auctions in securities class actions.
At the second fee setting stage attorneys may still influence significantly the
ultimate award with the fee request they submit. Now, however, that request may be
significantly modified by the competitive forces at work in the first stage. In cases where
an institution is not the lead plaintiff, it can still bring its expertise to bear at the second
4

The extent of uncertainty that exists regarding predicted settlement amounts is far from clear.
Economic consultants with experience in class actions have developed settlement models that appear to
capture a substantial portion of the variation in settlement values. For example, Simmons and Ryan (2005)
describe a model that captures 65% of variation in settlements. Such models, which would be available to
plaintiffs’ attorneys bidding in a lead counsel auction, suggest the possibility that expected case values may
be relatively predictable.
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stage by objecting to excessive fee awards. Because objecting at the second stage is
generally a lower cost strategy than serving as lead plaintiff, it may present a more
attractive tactic for institutional activism in smaller cases, where the costs of full
participation as lead plaintiff may exceed the benefits.5 Objections may lower fees to the
extent that judges give greater weight to objections lodged by large, sophisticated
institutions as opposed to those by other class members.6 In this way, institutional
objections may introduce a meaningful adversarial element to the second stage of the
process and give courts more information upon which to base their fee determinations.
Courts, of course, continue to serve as agents for the class. Those with substantial
experience in securities cases should continue to be able to bring that experience to bear
in setting fees. Both less and more experienced courts should now be in a better position
to evaluate the adequacy of the proposed fee to the extent that there has been significant
institutional involvement at the first or second stages. In sum, these changes should be
expected to influence fee awards and requests, all other things being equal.

5

Survey evidence suggests that such a threshold effect exists. Many institutional investors appear to
consider participation as a lead plaintiff only in those case in which they have suffered a multi-million
dollar loss (Cox and Thomas 2005). The PSLRA attempts to reduce the costs of lead plaintiff participation
by providing that the lead plaintiff may seek reimbursement from the settlement fund of its reasonable costs
and expenses directly related to its representation of the class.
6

For example, some courts observe an increase in so-called “professional objectors” who lodge
relatively generic objections in a large number of class action settlements in hopes of being awarded
attorneys’ fees and expenses for providing a benefit that improves the common fund (Shaw v. Toshiba
America Information Systems, Inc., 91 F Supp 2d 942 [ED Tex 2000]).
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3.

TESTING THE IMPACT OF COMPETITION AND EXPERIENCE ON
ATTORNEYS’ FEES

3.1.

Sample Selection
The cases analyzed in this paper are a random sample of 244 post-PSLRA

securities fraud class action settlements entered into between April 1997 and May 2005,
inclusive. Settlements were identified using ISS’s Securities Class Action Services’
database, a comprehensive database of securities class action settlements that, in most
cases, includes copies of the notice sent to class members describing the terms of the
proposed settlement.

Case data was coded using the notices, as well as additional

information from the Stanford Securities Class Action Clearinghouse, a web site
containing detailed information on post-PSLRA federal class action filings. Fee awards
were coded using the court’s actual decision approving the settlement and/or fee.
Unpublished orders were obtained using the federal courts’ Case Management/Electronic
Case Filing (“CM/ECF”) or PACER systems or from attorneys involved in the cases.
Orders or fee requests were unavailable in several of the cases in the sample. Thus, data
on fee requests are based on a sample of 243 cases while data on attorneys’ fee awards
are based on a sample of 232 cases.
The empirical tests used to test the impact of competition and experience are
linked to the theoretical model of fee setting as a two-stage process. To test the first or
case initiation organization stage, this paper uses an ordinary least squares regression
model with the attorneys’ fee request (FeeRequest) measured as a proportion of the total
settlement as the dependent variable. To focus on the second stage, this paper uses the
same regression model with the attorneys’ fee award measured as the log transformed
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dollar amount of the fee in constant 2003 dollars (Log(10)Fee). Given the significant
influence that settlement size plays on the fee award and as a check for the robustness of
these results, the fee award is also measured as a proportion of the total settlement. All
the regressions reported below use bootstrapped standard errors.

Table 1 lists the

variables employed in the regression models and the predicted signs of their coefficients.
3.2.

Testing the Impact of Competition on Attorneys’ Fees
Competition in the first stage among plaintiffs’ law firms has occurred overtly in

the cases where courts have experimented with auctioning the role of lead counsel.
These cases appear to reflect at least some degree of competition to win the role of lead
plaintiff. For example, Hooper and Leary (2001) find that the mean (median) number of
bids submitted in cases in which auctions have been used was seven (eight). Two studies
find that fees in auction cases are generally less than fees in other reported cases, but do
not use regression analysis to control for other factors, such as settlement size, that may
explain the result (Hooper and Leary; Tuxbury 2003). The regression models used here
contain a dummy variable (Auction) that indicates whether the court conducted an
auction.7 Given the existing evidence, the first hypothesis is that on average, all other
things being equal, the auctioning of the lead counsel role is negatively correlated with
attorneys’ fees requests and awards.
In the absence of competitive bidding for the lead counsel role, the development
of a competitive market at the first stage of the fee setting process is contingent upon the

7

The presence of an auction was determined from Hooper and Leary (2001), from a search on
Westlaw and LEXIS for decisions indicating whether such an auction occurred, and from a review of the
docket sheet in the relevant case.
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willingness of institutional investors to serve as lead plaintiffs. While institutions were
initially slow to take up Congress’s invitation to become lead plaintiffs, institutional
participation has increased in recent years. PricewaterhouseCoopers (2003) found that
less than 3% of the cases filed in 1996, the first year of litigation under the PSLRA, had
either a public or union pension fund as a lead plaintiff. By 2002, 58 cases (or about 27%
of the total cases filed) had such a fund as a lead plaintiff. This increase in institutional
participation means that there are sufficient settlements with institutional leads to test
empirically whether such participation is correlated with lower fees.
In addition, three studies have found that controlling for other relevant variables
the presence of an institutional lead plaintiff is associated with an increase in settlement
size (Cox and Thomas 2005; NERA 2005; Simmons and Ryan 2005). These findings
suggest that the presence of active monitoring by an institution may limit the ability of
the lead counsel to settle the case cheaply in exchange for a high fee. If institutions are
capable of reducing this agency cost of class actions, then their active monitoring may
also be able to reduce attorneys’ fees as well. While such a relationship is plausible, the
only existing study finds no significant evidence that participation by institutional
investors is correlated with lower attorneys’ fees (Choi, Fisch, and Pritchard 2005).
The issue then is how to best measure the impact of institutional investor
participation? While one could simply include a dummy variable indicating the presence
of an institutional investor, it is important to recognize that institutions are not
monolithic. Using institutions to monitor plaintiffs’ lawyers simply adds another agent to
the mix—in Bernard Black’s (1992) phrase we now have agents watching agents. These
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institutions may well be able to reduce the costs of relying on private attorneys to enforce
the federal securities laws, but they will do so subject to their own sets of agency costs,
which are likely to vary with the type of institution. Indeed, some institutions (most
notably, large mutual funds) have been entirely absent from the ranks of lead plaintiffs,8
likely because they fear that serving as a lead plaintiff might put them at a competitive
disadvantage in obtaining work from publicly traded issuers (Pozen 1998; O’Barr and
Conley 1992).
Even among the sub-group of institutions that have assumed the lead plaintiff
role, significant differences abound, suggesting that they may have differential effects on
attorneys’ fees. This paper uses two dummy variables to assess these potential effects.
Public pension funds (PublicPension) are generally viewed as the best potential monitors
in securities class actions. They have the largest portfolios and thus the greatest leverage
to negotiate lower fees with plaintiffs’ lawyers. Indeed, anecdotal evidence suggests that
public pensions have focused on proposed fees in selecting counsel (Johnson and Koppes
1999). Many public pensions are structured to insulate managers from overt political
pressure (Camara 2005), although there may still be opportunities for rent-seeking in
other institutions that are subject to some formal or informal control by elected officials.
The public pension funds that have been active as lead plaintiffs have also tended to be
quite experienced as shareholder activists, with sophisticated legal staffs for overseeing
litigation. Because public pension funds appear ex ante to be the most capable and best
positioned institutional lead plaintiffs on average all other things being equal, the
8

Indeed, some of these funds do not even file proof of claim forms once a class action has settled (Cox
and Thomas 2002).
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participation of a public pension fund as lead plaintiff should be correlated with lower fee
requests by class counsel and lower fee awards.
Unlike public pension funds, other kinds of institutions that have been active as
lead plaintiffs may either be unable or unwilling to negotiate lower attorneys’ fees.
Union-affiliated pension funds (Union), for example, have increasingly sought lead
plaintiff status, mirroring their increased activism on corporate governance matters
(Schwab and Thomas 1998). Unions typically have smaller amounts at stake than state
pension funds and may also have significant conflicts between their roles as shareholder
and employee representatives (Camara 2005). To be sure, union activism might be aimed
at monitoring management and thereby protecting workers’ investments in firm-specific
human capital, but serving as a lead plaintiff in a securities class action could also simply
be a component in a larger union corporate campaign intended to pressure management
to accede to unrelated union demands (Schwab and Thomas 1998). As a result, there
may be no statistically significant correlation between participation of a union as lead
plaintiff and attorneys’ fees requests.
3.3.

Testing the Impact of Experience on Attorneys’ Fees
Measuring the impact of courts as repeat players begins by recognizing that it is

inadequate to measure experience simply by a judge’s tenure on the court. Securities
class actions are not distributed evenly throughout the federal court system. For example,
over the period 1996-2000, 45.9% of filings (measured by the number of issuers sued)
occurred in just two Circuits—the Second and the Ninth (Perino 2003). Within these
circuits, a few districts account for a disproportionate number of class action filings. The
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Southern District of New York (which contains Wall Street) and the Northern District of
California (centered in Silicon Valley) have traditionally seen far higher numbers of class
actions than other districts. A judge outside of these districts may serve for a significant
number of years without encountering a single securities class action. By contrast, judges
in busier districts may be repeat players who should have greater opportunities to obtain
more in-depth knowledge concerning the factors courts consider in making fee
determinations, such as the degree of risk the average securities class action entails and
the level of attorney effort necessary to achieve a settlement.
For these reasons, court experience (DistPr) is measured by the proportion of
securities class actions filed in the district court hearing the case over the period 19962000.9 On average, all other things being equal, if repeat player status plays a role in fee
setting, then there should be a significant correlation between attorneys’ fees awards and
experience. Ex ante it is difficult to predict the direction of that relationship. For
example, it is possible to hypothesize that experienced courts might learn that these cases
present little risk of non-recovery and therefore award lower fees. By contrast, courts
with little experience with securities class actions might underestimate the cost and
complexity of these cases and therefore award lower fees. For this reason, DistPr has no
predicted sign.

9

Information on filings and districts is from the Stanford Securities Class Action Clearinghouse
(http://securities.stanford.edu) and from Perino (2003).
Experienced circuit courts might also establish precedents that signal district courts as to the range of
fees they should consider in securities class actions. One such precedent was the Second Circuit’s decision
in Goldberger v. Integrated Resources, Inc. (209 F3d 43 [2d Cir 2000]), in which the court upheld a fee
award equaling approximately 4% of settlement).
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Other kinds of repeat players may also play a role. Experience at the second stage
of fee setting may be introduced through repeat institutional investors that object to
proposed fee awards (InstObj).10 Such objections may provide real adversarial testing of
the proposed fee award, in contrast to objections from so-called “professional objectors”
seeking to obtain fees from the settlement fund (Brunet 2003). Eisenberg and Miller
(2004) found no significant effect of objectors on fees, but their study looked at
objections as a group rather than just those lodged by sophisticated institutional investors.
The different focus here suggests that, on average all else being equal, the presence of an
institutional objector should correlate with lower attorneys’ fee awards.
To examine the extent to which time constraints might lead courts to give less that
adequate scrutiny to proposed fee awards, the regression models include a measure of
court congestion—the number of case terminations per district judge in the district
(Log(10)Terminations) in the fiscal year in which the attorneys’ fees were approved.11
Helland and Klick (2005) have shown a positive correlation between terminations and fee
size. The authors argue that this finding supports the agency cost critique of ex post
judicial monitoring because it suggests that busier courts may give less scrutiny to fee
awards, all else being equal. Given this finding, the prediction here is that on average all
else being equal, busier courts award higher attorneys’ fees.

10

Whether an institution objected to the proposed fees is determined by reference to the docket sheet in
the case.
11

Termination data is compiled by the Administrative Office of U.S. Courts. Data is not yet available
for 2005. For these cases, the terminations data for 2004 was used.
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3.4.

Control Variables
The regression models control for three variables that previous studies have

shown or court opinions suggest are relevant to fee awards. Because class actions are
designed to economize on transactions costs, larger class actions should create economies
of scale. Courts recognize these scale effects by awarding a lower percentage of fees as
settlement size increases (Lynk 1994).

Several existing studies document this

relationship. NERA (2005), for example, finds that fees in cases that settle for less than
$5 million average 33% of the total settlement. Fee percentages, however, decline to
26% in settlements in the $25-$100 million range and 19% in settlements of over $100
million. Eisenberg and Miller (2004) examined the determinants of fees in a variety of
class action settings, including securities class actions, and found the same relationship.
While overall attorneys’ fees in securities class actions averaged 24%, their study found
that fees as a proportion of settlement declined with settlement size. Indeed, Eisenberg &
Miller show that settlement size was the most important determinant of attorneys’ fee
awards, accounting for 89% of the variation in fees. Thus, the regression models include
a measure of settlement size, the log transformed settlement in constant 2003 dollars
(Log(10)Settlement).
The entrepreneurial plaintiffs’ lawyer filing a securities class action obviously
bears risk, both in terms of the possibility of non-payment should the case not result in a
settlement and, even if a settlement is likely, in terms of how long it will take to reach
that settlement and collect its contingency fee. To compensate the attorney for bearing
these risks, courts typically provide that attorneys are entitled to a risk premium. This
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paper uses two controls for risk: (1) the log-transformed age of the case in years
(Log(10)Age);12 and (2) the existence of a government action (GovtAction)13 involving
the same allegations as the class action (which is likely correlated with lower risk for the
attorney and less work to the extent that some of the investigation has already been
performed by the government).
4.

EMPIRICAL RESULTS

4.1.

Descriptive Statistics
Descriptive statistics for the sample appear in Table 2. For ease of exposition,

Table 2 reports untransformed statistics. The mean (median) settlement size for the
sample was $62,155,055 ($8,008,019), with fees of $8,354,124 ($2,206,782).14 These
statistics reflect the presence of two large outliers—cases that settled for in excess of $1
billion. The mean (median) fee request was .2857 (.3000).15 Overall, there are very few
auction cases or cases with institutional objections (each accounted for just 3% of the
12

The regression models include the log(10) of the case age, as measured from the date of the first
filed class action (determined from either the docket sheet in the case or the settlement notice) to the date of
the settlement notice. If the date of the settlement notice is unavailable the date on which the court
approved the settlement notice (as determined from the docket sheet) is used.
13
Government actions were determined by searching SEC litigation releases and from Lexis/Nexis
searches.
14

A significant question in all studies of court opinions is whether published opinions are
representative of the universe of court opinions because such differences have the potential to bias
empirical results (Ashenfelter, Eisenberg, and Schwab 1995). Table 2 reports descriptive statistics for both
published and unpublished decisions and shows significant differences with respect to: (1) settlement size
(at the 10% level); (2) the dollar amount of the fees awarded and the presence of auctions for the lead
counsel role (at the 5% level); and (3) the fee as a proportion of the settlement and the presence of
institutional objections to attorneys’ fees (at the 1% level). These differences suggest that to obtain reliable
results studies of attorneys’ fees should include both published and unpublished decisions.
15

Some prior studies have also relied on the fee requests specified in settlement notices as an accurate
reflection of fee awards (Martin et al. 1996). As shown in Panel B of Table 2, a paired-samples t-test shows
that mean fee requests were significantly higher than the fees actually awarded. While settlement notices
are substantially easier to obtain than unpublished decisions, relying on the fees plaintiffs request in those
notices may significantly overstate fees.
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sample). Nonetheless, as shown in Panel C of Table 3, the mean fee in cases in which
court-sponsored auctions occurred (.1081) was significantly lower than in the cases
without auctions (.2614). The same was true for cases with institutional objectors (.1837)
versus those without (.2601).
Institutional investor involvement as a lead plaintiff is more prevalent, with public
and union pension funds appearing respectively in 19% and 11% of the sample cases.
The mean fee in cases with public pension fund plaintiffs (.1998) was significantly lower
than cases with other types of lead plaintiffs (.2713). Mean fees were also significantly
lower in cases with union lead plaintiffs (.2203) than for those without (.2602), although
the differences were not as great as those for public pension funds, a finding consistent
with the hypothesis that public pension funds are more effective agents for the class than
union funds. The median district court in the sample saw 3.6% of class action filings, but
there were, as anticipated, wide disparities among districts, with a range of from 0.1% to
over 11% of filings. On average, cases took about 2.7 years from initial filing to settle.
Figure 3 shows the relationship between fees and settlement size. Consistent with
Eisenberg and Miller (2004), Figure 3a shows a near linear relationship between log(10)
fees and log(10) settlement, with fee percentages declining as settlement size increases.
Figure 3a also shows the relationship between fees and lead plaintiff type. While the fees
in public pension fund cases appear to be substantially lower than the fees in other cases,
the fitted lines in Figure 3a suggest the possibility of an interaction between public
pension participation and settlement size, with public pensions having an increasingly
negative impact as settlement size increases.

- 21 -

There appears to be a less substantial but opposite impact for union participation.
In smaller cases with union lead plaintiffs, fees appear to be lower than in cases with noninstitutional plaintiffs with fees gradually increasing with increasing settlement size. The
difficulty with definitively drawing these conclusions, however, is that institutional
participation is not evenly distributed throughout the class. Institutions dominate the
largest cases and are absent from the smallest ones, a finding consistent with Cox and
Thomas (2005), who suggest a threshold effect for institutional participation. Thus,
given courts’ noted reluctance to award “windfall” fees to attorneys, the apparent
interaction involving public pension funds might instead be a scale effect, with the largest
cases having substantially lower fees as a proportion of settlement size than the smallest
ones.16
To help resolve this uncertainty, Figure 3b examines a portion of the sample
(cases with log(10) settlements of between 6.5 and 8.5) with a much greater degree of
overlap between institutional and non-institutional cases.

Settlements in this range

constitute about 77% of the total sample and are a significant portion of all securities
class action settlements. In this range, attorneys’ fee awards in cases with public pension
funds continue to be lower than fee awards in cases without public pension funds. The
effect, however, appears to be constant across the range of settlements, suggesting that it
is appropriate to model public pension participation as a dummy variable without

16

Indeed, a curve estimation procedure suggests that the relationship between log(10) fees and log(10)
settlements is an s-curve, rather than a strictly linear relationship.
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interaction effects.17 For union cases, the apparent interaction persists, suggesting that an
interaction term should be included in the regressions. The regressions used in this paper
rely on this reduced sample, but additional research involving a broader sample of larger
cases with and without institutional participation remains necessary to analyze what
effects are present in larger settlements.
4.2.

Regression Results
Table 3 reports the results of the least squares regression with the attorneys’ fee

request as the dependent variable. Overall, the adjusted R2 for the model is .451 and the
results are generally consistent with predictions. When controlling for settlement size
and case age (both of which are significant in the remainder of the regressions), there is a
significant negative correlation between court-ordered auctions of the lead counsel
position and attorneys’ fee requests. All else equal, fee requests are on average 1.6%
lower in cases with court-ordered auctions, a finding that is consistent with the hypothesis
that introducing competition into the first stage of fee setting reduces initial fee requests.
Similarly, there is a significant negative correlation between the presence of a
public pension fund as lead plaintiff and attorneys’ fee requests. On average, fee requests
are 0.55% lower in cases with public pension funds as lead plaintiffs than in those
without. The same, however, cannot be said of all institutions. Table 3 shows a slight
positive (but insignificant) interaction between union participation and settlement size.
While more research is necessary to evaluate the effect of union participation on

17

Although not reported here, if an interaction between public pension and settlement size and a
squared settlement term are included in the regression for the full sample, both are significant.
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attorneys’ fees, these findings support the hypothesis that the fees unions negotiate with
putative lead counsel are not the product of competitive market forces.
Table 3 also reports the results for the least squares regression with the attorneys’
fee award as the dependent variable, using both the log transformed fee and the fee as a
proportion of the settlement. Both regressions provide substantial evidence to support the
hypothesis that introducing competition at the first stage of the fee setting process
ultimately yields lower fees awarded at the second stage. As with fee requests, there is a
significant negative correlation between auctions and attorneys’ fee awards.

The

significant negative correlation between the presence of a public pension fund as lead
plaintiff and attorneys’ fee request carries over to the fee award. The results with respect
to union participation as a lead plaintiff are also similar in that there is no significant
correlation with attorneys’ fee awards.
An important result here is that auctions appear to have a somewhat larger impact
on fee awards than public pension participation. To provide a more concrete illustration
of these correlations, consider a hypothetical $25 million dollar securities class action
settlement.18 In a case without an auction or without a public pension fund as lead
plaintiff, the predicted fee is approximately $6.179 million (about 24.7% of the total
settlement). Notice that this predicted fee is very close to the standard 25% benchmark
that courts typically employ. With a public pension fund, the predicted fee declines to
$5.195 million (about 20.8% of the total settlement), a 15.8% reduction in fees and a

18

The following calculations assume that all scale variables are set to the sample means, that a union
pension is not participating in the action, that no institution objected to the settlement, and that there was a
governmental action involving the same allegations.
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difference of nearly $1 million.19 By contrast, the predicted fee in the same $25 million
settlement in a case without a public pension fund but with an auction of the lead counsel
position is $2.748 million (about 11% of the total settlement), a 55.5% reduction in
fees.20 To be sure, there is more uncertainty about the precise impact of auctions due to
the relative infrequency of auctions in the dataset.

Still, this result gives rise to

significant questions that require additional empirical research.
One possible explanation for this result is that auctions, by bringing competitive
forces directly to bear on the selection of lead counsel, create a larger impact on fees than
more indirect forms of competition. The impact of competition for public pension
representation may be reduced to the extent that union pension funds, which appear to
have no significant correlation with attorneys’ fees are available to serve as lead
plaintiffs. In addition, public pensions may be subject to agency costs or rent-seeking in
their selection of representation for the class. There have been, for example, pay-to-play
allegations involving a number of law firms that reportedly contributed heavily to the
campaigns of government officials who control public pension funds and who can
therefore influence whether the fund will serve as a lead plaintiff and who it will select as
counsel (Cox and Thomas 2005). These or other similar kinds of behavior might create
much the same problem that existed prior to passage of the PSLRA, inadequate
monitoring of the attorney by the lead plaintiff and therefore fees that are not a reflection
of what a true competitive market would set.
19

The 95% confidence interval for the public pension fund variable implies a range for the predicted
fee of between $4.7 million and $5.742 million.
20

The 95% confidence interval for the auction variable implies a range for the predicted fee of between
$2.123 million and $3.557 million.
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At the same time, there would appear to be little in the data that supports the
theoretical critiques of court-sponsored auctions. For example, there is little evidence
that auctions favor low quality firms with correspondingly low fees. All but one of the
firms that served as lead counsel in the auction cases were firms with significant
experience litigating securities class actions. Critics argue that the uncertain value of
class actions creates a significant winner’s curse problem, which should lead firms to
discount their bids, potentially causing winning bids to exceed the reasonable fee award
that would otherwise be paid to litigate the case (Fisch 2002). If that were in fact the
case, we would expect to see fees in auction cases that are higher than those negotiated
by sophisticated public pensions. That, however, is not the case. Alternatively, critics
suggest that firms that have won the bidding may have bid too low and thus may have
significant incentives to settle the case quickly and cheaply in order to avoid an
unprofitable investment. There is, however, no statistically significant difference in case
age between the cases with and without auctions.
This preliminary evidence suggests that auctions might be beneficial and a useful
option to give to courts, particularly in those cases where public pension funds are not
serving as lead plaintiffs. But those conclusions are necessarily tentative given the
extremely small number of cases in which auctions were used.

Nonetheless, these

preliminary results suggest that it is far too early to abandon courts’ experimentation with
the auction procedure.
The regression results reported in Table 3 also provide support for the hypothesis
that the active participation of repeat players results in lower attorneys’ fees. There is a
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significant negative correlation between the proportion of class actions a district hears
and the fees it awards, although the correlation is not as strong as for the competitionbased variables. For example, again consider a hypothetical $25 million settlement.
Holding everything else constant, a move from a district that infrequently hears securities
class actions (e.g., a hypothetical district one standard deviation below the mean for
DistPr) to a more experienced district (one that is one standard deviation above the mean)
decreases fees by approximately $738,000 (from 26.2% to 23.8%).21
There is also some evidence that the presence of institutional repeat players
lowers fees. There is a negative correlation between institutional objections and fee
awards (significant at 10% when the fee is measured in log dollars and at 5% when the
fee is measured as a proportion of the settlement). While additional research is necessary
to evaluate the strength of this correlation, objecting is obviously a much lower cost
strategy for institutional involvement. Thus, even the somewhat more limited evidence
as to the efficacy of this strategy is still sufficient to suggest that objecting to excessive
fee awards may be a rational strategy for institutions unwilling or unable to assume the
lead plaintiff position.
The results with respect to court agency costs are also noteworthy. Contrary to
the one existing prior study, Table 3 shows that the measure of court congestion is
negatively (not positively) correlated with attorneys’ fee awards and is insignificant.
This, of course, is not to say that courts are not subject to agency costs and that courts do
not have incentives to clear their dockets of time consuming class actions. Rather, the
21

The predicted fee is $5,820,534, with a 95% confidence interval of from $5,343,676 to $6,339,945.
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measure of court congestion may simply be a poor proxy for measuring agency costs. At
a minimum, more work is necessary before concluding that busier courts award higher
attorneys’ fees.
5.

POLICY IMPLICATIONS
The goal of this paper is primarily positive—it seeks to provide empirical

evidence of the extent to which competitive forces and participation by repeat players
affect fee setting in securities class actions. Nonetheless, it is useful to identify, at least
briefly, four policy implications that flow from these findings.
First, the fee arrangements that public pension funds negotiate appear to be the
product of at least some competitive bargaining. This finding suggests that courts should
look to the fee arrangements public pensions negotiate as guidelines for awarding fees in
cases with other kinds of lead plaintiffs, including those with other types of institutional
investors, such as union pension funds. These fee arrangements appear to give courts a
true market test for the rate necessary to retain a qualified attorney to litigate a
meritorious case. Given the amount of fee variation captured by the models in this paper,
it should be relatively easy for courts to compare the fee requests in cases without public
pension funds to the fee request that would likely have occurred had an such an
institution served as lead plaintiff and to award fees accordingly. Indeed, appellate courts
(Gunter, 223 F3d at 198) already suggest that district judges consider the fees awarded in
similar cases, so considering the fees institutions negotiate requires no substantial change
in current practices.
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One potential limitation on this approach is the extent to which the fees
institutions negotiate are generalizable across the entire range of securities class actions.
More than 30% of post-PSLRA cases have settled for less than $5 million (Simmons and
Ryan 2005). As noted, there appears to be a pronounced threshold effect for institutional
involvement. Because public pension funds only serve as lead plaintiffs in larger cases,
the model may provide inaccurate estimates of the rates they would negotiate in the
smallest cases. Alternative mechanisms may be necessary for bringing the benefits of
competition to these cases.
Second, to obtain the benefits of judicial experience in fee awards, courts with
comparatively little experience in handling securities class actions should look to the fees
more experienced courts award.

The ability of courts to use this information will be

facilitated by making award decisions (which are predominantly unreported) more widely
available. Such a step is likely to provide less experienced courts with more accurate
information particularly given the significant differences between published and
unpublished fee awards noted previously. Increasing the availability of this information
may also help to alleviate problems associated with the lack of adversarial testing of fee
requests. Increasing dissemination of fee awards can be accomplished either by creating
a dedicated web site for such information or by using pre-existing sites, such as the
Securities Class Action Clearinghouse, which currently disseminates a broad array of
information concerning securities class actions.
Third, policy should continue to encourage institutions, most particularly public
pension funds, to serve as lead plaintiffs and to encourage institutions to monitor fee
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requests and object to those that are excessive. Not only do public pension funds appear
to introduce competitive pressures into fee requests, as repeat players with direct
financial interests they will also have incentives to design and develop innovative
compensation arrangements that will enhance the deterrence and compensation goals that
provide the underlying premise for private enforcement.
Some policies aimed at encouraging institutional participation already exist.
Courts interpreting the Act’s lead plaintiff provision appear to demonstrate a preference
for institutional lead plaintiffs (In re Conseco, Inc. Sec. Litig., 120 F Supp 2d 729 [SD
Ind 2000]). Such preferences increase the likelihood that public pension funds will
choose to participate as lead plaintiffs by decreasing the likelihood that an institution will
expend significant resources in what turns out to be a failed attempt to win the lead
counsel position. Courts can enhance these incentives by drawing distinctions between
institutional investors. For example, in those cases in which a public pension fund is
competing with a union fund for the lead plaintiff position, the court should favor the
public pension fund. Courts can also continue to encourage institutions to engage in
competitive bidding by considering evidence of such negotiations in determining whether
the lead plaintiff satisfies the adequacy requirements of Rule 23.
These incentives can be further enhanced in two ways—by making competition
for institutional investor representation more effective and by encouraging more public
pensions to serve as lead counsel. The most effective way to address the former is to
reduce the possibility that agency costs or rent-seeking will blunt the effectiveness of
competition. That means reducing the potential influence of pay-to-play. As Cox and
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Thomas (2005) have suggested, this can be accomplished by either an outright ban that
prohibits plaintiffs’ law firms that have, either directly or indirectly, contributed to the
campaigns of the government officials that control the lead plaintiff from serving as lead
plaintiffs or by requiring disclosure of any campaign contributions during the lead
plaintiff/lead counsel selection process and permitting courts to weigh such contributions
in approving the lead plaintiffs’ selection of counsel.
Encouraging more public pension fund involvement also requires changing the
cost structure of such involvement. The PSLRA prohibits institutions, or any other class
member, from receiving any remuneration for serving as lead plaintiff. Lead plaintiffs
are instead limited to recovering their proportionate share of any settlement plus
reimbursement of any direct costs incurred as lead plaintiff. Cox and Thomas (2005)
have proposed relaxing that restriction to permit lead plaintiffs to recover indirect costs.
An alternative that focuses more directly on the incentives to negotiate attorneys’ fees is
to allocate a larger share of the cost savings that come from negotiating lower fees to lead
plaintiffs. Given the growing data available on fee awards, it would now seem possible
to calculate with some precision the difference between the fee award the institution
negotiated with counsel and what would have been expected in the absence of such
participation. Permitting public pensions to capture more than their proportionate share
of the gain to the class from lower fees would encourage these institutions both to serve
as lead plaintiffs and to design cost effective fee arrangements.

These proposals,

however, would require congressional action to at least partially eliminate the current ban
on incentive payments to lead plaintiffs.
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Courts can also encourage institutional investors to file objections to excessive
fees. Objections may be particularly useful in smaller cases in which institutions are
unlikely to participate as lead plaintiffs and in which, given the paucity of cases involving
institutions, it may be difficult to estimate reliably the fee an institution would have
negotiated. The problem, however, is that these are the cases in which objections aimed
at reducing excessive fees are likely to have the smallest impact and therefore where
collective action problems are likely to be the most substantial.
The most effective way to address these issues would appear to be to fully
compensate institutions for their costs in pursuing such objections and to award them
some greater portion of the savings in attorneys’ fees.

Current law (see White v.

Auerbach, 500 F2d 822 [2d Cir 1974]) recognizes that objectors play a valuable role in
preventing collusive or otherwise unfavorable settlements as well as in monitoring
potentially excessive fee awards.22 In many cases, however, district courts use their
discretion to deny attorneys’ fees to objectors, in large part due to concerns that many
objections are non-meritorious and are lodged simply to obtain some recovery from the
common fund even though they provide little or no benefit for the class (Zucker v.

22

As Judge Richard A. Posner notes in Reynolds v. Benefit Nat’l Bank (288 F3d 277 [7th Cir 2002]):
The law generally does not allow good Samaritans to claim a legally enforceable reward
for their deeds. But when professionals render valuable albeit not bargained-for services
in circumstances in which high transaction costs prevent negotiation and voluntary
agreement, the law does allow them to claim a reasonable professional fee from the
recipient of their services. That is the situation of objectors to a class action settlement.
It is desirable to have as broad a range of participants in the fairness hearing as possible
because of the risk of collusion over attorneys’ fees and the terms of the settlement
generally. This participation is encouraged by permitting lawyers who contribute
materially to the proceeding to obtain a fee.

(Citations omitted).
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Westinghouse, 374 F3d 221 [3d Cir 2004]). Of particular concern in this regard are cases
that deny attorneys’ fees to pro se objectors (Shaw v. Toshiba America Information
Systems, Inc., 91 F Supp2d 942 [ED Tex 2000]). In many cases in which institutions
object they do so through their in-house legal staff rather than by retaining outside
counsel. Because the concerns about frivolous objections are generally not as significant
with respect to institutional objections, courts should demonstrate a greater receptivity to
institutional objections and a greater willingness to compensate institutions for the
expenses they incur in lodging objections to excessive fee requests, including
reimbursement for the time of internal legal staff in preparing the objection.
Fourth and finally, courts should continue to experiment with auctioning the role
of lead counsel, at least as a second-best solution in those cases in which public pension
funds do not participate and in which the available lead plaintiffs do not appear to have
used competition or otherwise to have engaged in arm’s length bargaining to select class
counsel. This paper has shown a significant correlation between such auctions and lower
attorneys’ fees. While critics of auctions suggest that reliance on institutional investors is
a preferred strategy (Fisch 2002), the available empirical evidence suggests that
institutions are unlikely to become involved in the smallest class actions. Moreover,
there is at this point too little experience with auctions to draw definitive conclusions
about whether the problems that critics have identified in theory will in fact exist. For
example, while auction critics predicted that attorneys’ fees would be higher in auction
cases as lawyers attempted to compensate for the winner’s curse, the evidence compiled
here shows precisely the opposite—the presence of an auction is correlated with lower
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attorneys’ fees. Given the limited empirical record and the small number of cases in
which auctions have been attempted, it would appear prudent to allow courts to continue
to experiment with the auction process.
6.

CONCLUSION
This paper provides information about the impact of competition and the

participation of experienced, repeat players on attorneys’ fees in securities class actions.
The paper finds robust evidence that the presence of public pension funds as lead
plaintiffs in class actions has a significant negative correlation with both fee requests and
fee awards. This effect is likely the product of competition among plaintiffs’ attorneys
for institutional representation. The participation of union pension funds, by contrast, has
no statistically significant correlation with attorneys’ fee requests or awards. The use of
competitive auctions for the role of lead counsel do, however, have a significant negative
correlation with fee requests and fee awards. Auctions appear to have a larger impact on
fees than public pension fund participation.
The paper also finds a negative correlation between the participation of repeat
players with experience in securities class action litigation and fee awards.

When

institutional investors object to fee awards, fees are lower, all else being equal. Likewise,
courts that have more experience handling securities class actions award lower fees than
those with less experience. There is, contrary to previous studies, no evidence that busier
courts award higher fees. These findings suggest that these repeat players can act as
effective monitors for the class.
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These findings suggest four basic policy responses.

First, because the fee

arrangements that public pension funds negotiate appear to be the product of at least
some competitive bargaining, courts should look to those arrangements as guidelines for
awarding fees in cases without institutional investors. Second, to obtain the benefits of
judicial experience in fee awards, courts with comparatively little experience in handling
securities class actions should look to the fees that more experienced courts award, a
process that will be facilitated by making award decisions (which are predominantly
unreported) more widely available.

Third, policy should continue to encourage

institutions, most particularly public pension funds, to serve as lead plaintiffs and to
encourage institutions to monitor fee requests and object to those that are excessive.
Finally, courts should continue to experiment with auctioning the role of lead counsel in
those cases in which the available lead plaintiffs do not appear to have used competition
or otherwise to have engaged in arm’s length bargaining to select class counsel.
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Variable
Auction
PublicPension
Union
DistPr
InstObj
Log(10)Terminations
Log(10)Settlement
Log(10)Age
GovtAction

Table 1
Variable Definitions and Predictions
Definition
1 if court auctioned role of lead counsel and 0 otherwise.
1 if a lead plaintiff is a public pension fund and 0 otherwise.
1 if lead plaintiff is a union-affiliated fund and 0 otherwise.
Mean proportion of securities class actions filed in the district for
period 1996-2000.
1 if an institution objected to attorneys’ fee request and 0
otherwise.
Log(10) of terminations per judgeship in district as reported by
US Administrative Office.
Log(10) of settlement in 2003 dollars
Log(10) of case age (filing to settlement notice) in years.
1 if government action based on same allegations exists and 0
otherwise.

*

Predicted Sign
?
?
+
+/-*
+
-

In the regressions that measure the fee request or fee award as a proportion of the settlement,
log(10)settlement is predicted to be negative and significant. In regressions that measure the log(10)fee,
log(10)settlement is predicted to be positive and significant.
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Table 2
Descriptive Statistics

Panel A: Published and Unpublished Orders
Sample
Fee ($ 2003)
FeeProportion
FeeRequest
Auction
PublicPension
Union
DistPr
InstObj
Terminations
Settlement ($ 2003)
Age
GovtAction

n
232
232
244
232
232
232
232
232
232
232
232
232

Mean
8,354,124
.257455
.285761
.03
.19
.07
.047695
.03
500.78
62,155,055
2.6880
.34

Published Orders

Median
2,206,782
.260950
.300000

Std. Dev.
17,207,395
.0669617
.0610709

.036000

.0388806

479.00
8,008,019
2.4260

149.212
281,437,784
1.22769

n
44
44
44
44
44
44
44
44
44
44
44
44

Mean
17,087,076
.228878
.276718
.09
.11
.11
.053534
.16
467.64
201,357,894
2.4826
.43

Unpublished Orders

Median
3,885,408
.250000
.300000

Std. Dev.
30,218,262
.0861132
.0816402

.039500

.0425847

431.50
20,889,978
2.1493

115.995
618,398,448
1.11111

Panel B: Fee Requests and Fee Awards
Mean
.285105
.257920****

Fee Request (n = 231)
FeeProportion (n =231)

Median
.300000
.261900

Std. Dev.
.0619951
.0667304

Panel C: Comparison of Mean Fee Awards across Categorical Variables
Auction
PublicPension
Union
InstObj
GovtAction

*

Significantly different at .1
Significantly different at .01

***

n

Yes
No
Yes
No
Yes
No
Yes
No
Yes
No

6
226
45
187
16
216
8
224
78
154
**

Mean
.108096
.261420****
.199803
.271328****
.220319
.260205**
.183701
.260089****
.228825
.271956****

Significantly different at .05
Significantly different at .001

****
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Std. Dev.
.0673309
.0623861
.0793405
.0555152
.0668475
.0662991
.0798795
.0651331
.0773354
.0559493

n
188
188
200
188
188
188
188
188
188
188
188
188

Mean
6,157,366**
.264143***
.287751
.01**
.13
.06
.046329
.01****
508.54*
29,575,668*
2.7360
.31

Median
1,910,737
.277310
.300000

Std. Dev.
11,419,490
.0599719
.0039319

0.0360

.0379539

488.00
6,721,609
2.5384

155.210
65,439,711
1.25129

Table 3
OLS Regression Attorneys’ Fee Requests and Awards

Fee Requests

(Constant)

Fee Awards

Request as Proportion

Log(10)Fee

Fee as Proportion

Coeff. (Std. Error)

Coeff. (Std. Error)

Coeff. (Std. Error)

.405 (.100)

****

.015 (.263)

Auction

-.160 (.024)

****

-.352 (.060)

PublicPension

-.055 (.009)

****

-.075 (.022)

Union

-.134 (.219)

DistPr

.009 (.018)

Log(10)Terminations

.013 (.029)

Log(10)Settlement
Union x Log(10)Settlement

-.022 (.008)

.059 (.017)

GovtAction

-.006 (.007)

****

-.131 (.028)

****

****

-.037 (.010)

****

-.333 (.258)

-.667 (.213)

***

-.287 (.098)

***

-.084 (.046)

*

-.049 (.021)

**

-.020 (.074)
***

.923 (.019)

.018 (.029)

Log(10)Age

****

-.731 (.557)

-.106 (.084)

InstObj

.568 (.121)

-.021 (.034)
****

.094 (.073)
****

.133 (.043)

-.035 (.009)
.043 (.034)

***

-.025 (.018)

.069 (.020)

186

178

178

R2

.451

.947

.414

SEE

.0435336
16.228

.1103183

****

318.467

****

****

-.012 (.008)

n

F

****

.0499244
13.480

****

Note: Standard errors are calculated using bootstrap resampling with 1,000 replications
(see Mooney & Duval 1993).
*

Significantly different at .1
Significantly different at .05
***
Significantly different at .01
****
Significantly different at .001
**
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Figure 1
Traditional Fee Setting in Securities Class Action

Stage

Players

Case Organization/
Initiation

Settlement Approval

Attorney

Attorney
Court

Figure 2
Fee Setting in Activist Courts/Post-PSLRA Securities Class Actions

Stage
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Figure 3
Attorneys’ Fee and Settlement Amounts
With and Without Public Pension Fund Lead Plaintiffs
A.

Full Sample
Lead Plaintiff Type
Public Pension
Union
Other

8.00000

Log(10)Fee

7.00000

6.00000

Public Pension

5.00000

Other
Union

5.00000

6.00000

7.00000

8.00000

Log(10)Settlement
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9.00000

10.00000

B. Log(10)Settlements = 6.5-8.5
Lead Plaintiff Type

8.00000

Public Pension
Union
Other

7.50000

Log(10)Fee

Public Pension

7.00000

6.50000

Other
6.00000

Union

5.50000
6.50000

7.00000

7.50000

8.00000

Log(10)Settlement
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