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Lead Plaintiffs, the Ontario Teachers’ Pension Plan Board (“Ontario Teachers”) and the
Department of the Treasury of the State of New Jersey and its Division of Investment (“New
Jersey”) respectfully submit this memorandum of law in further support of their motion for:
(a) final approval of the proposed settlement between the Class and Defendants (the
“Settlement”); (b) final approval of the proposed plan of allocation (the “Plan of Allocation”);
and (c) certification of the Class for settlement purposes (the “Settlement Approval Motion”);
and Lead Counsel’s application for an award of attorneys’ fees and reimbursement of litigation
expenses (the “Fee and Expense Application”).
I.

PRELIMINARY STATEMENT

In the papers they submitted on September 5, 2006 in support of the Settlement Approval
Motion and the Fee and Expense Application, Lead Plaintiffs demonstrated that the Settlement,
Plan of Allocation and the requested fees and litigation expenses were fair, reasonable and
adequate to the Class, and that each exceeded the standards for approval established by the
Second Circuit. The Class’s response has been overwhelmingly positive. Of the over 1,000,000
putative Class Members who were sent the Notice of Pendency and Certifications of Class
Actions and Proposed Settlements, Motion for Attorneys’ Fees and Settlement Fairness Hearings
(the “Notice”) and the Claim Form, only 148 putative Class Members – representing 912,372
shares, or 0.03%, of the 2.9 billion shares eligible to participate in the Settlement, have sought to
exclude themselves; there is not a single institutional investor among them. See Affidavit of
David A. Isaac Regarding Exclusion Requests and Objections Received for Nortel II (“Isaac
Aff.”) ¶¶ 2, 4 & Ex. A. 1 In stark contrast to the scarcity of exclusion requests, approximately

1

Of the 912,372 shares represented by opt-out requests, 750,000 were purchased by
Michael Walsh, who is prosecuting an individual action in this Court, captioned Walsh v. Nortel
Networks Corporation, et al., No. 1:05-CV-02394 (LAP), see Isaac Aff. Ex. A; excluding the
shares purchased by Walsh, the remaining 162,372 shares represent less than 0.006% of the

36,000 Claim Forms already have been submitted even though the deadline is over a month
away. See id. ¶ 7.
In addition, the Claims Administrator has received just twelve objections from verified
members of the Class to the Settlement, Plan of Allocation and/or the Fee and Expense
Application, copies of which are provided as Exhibit B to the Isaac Affidavit. 2 Those objectors
purchased a total of 143,689, or 0.005%, of the 2.9 billion damaged Nortel shares, and not one of
them is an institutional investor.

Of the objections : four challenge the Class Period; three

challenge the Plan of Allocation; two challenge the amount of the recovery obtained; one
challenges the definition of the Class to the extent that it excludes individual claims by investors
who purchased securities through a Nortel employee stock plan; and two challenge the requested
award of attorneys’ fees and expenses. The bases for, and failings of, each of these objections
are discussed in detail below. In short, none of these objectors has demonstrated that the
proposed Settlement is not fair, reasonable and adequate, that the proposed Plan of Allocation is
not rational and reasonable, or that the Fee and Expense Application is excessive. For the
reasons set forth below and in Lead Plaintiffs’ prior submissions, the objections should be
rejected and the Settlement Approval Motion and the Fee and Expense Application should be
granted.

shares eligible to participate in the Settlement.
2

The Claims Administrator also received Lead Plaintiffs’ objection to the fee requested by
Quebec Class Counsel (Obj. #14), six challenges to the Class Period from investors who did not
purchase Nortel securities during the Class Period, and thus are admittedly not members of the
Class, and seven objections from individuals who did not provide any information concerning
their investments in Nortel securities or to otherwise demonstrate membership in the Class.
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II.
THE CLASS’S REACTION SUPPORTS GRANTING THE
SETTLEMENT APPROVAL MOTION AND THE FEE AND EXPENSE APPLICATION
It is well established that the response of the Class to both a proposed settlement and to a
request for attorneys’ fees should be considered by the Court in determining whether to approve
the settlement and award attorneys’ fees, respectively. See generally, City of Detroit v. Grinnell
Corp., 495 F.2d 448, 463 (2d Cir. 1974) (“the reaction of the class to the settlement” must be
considered when evaluating class action settlement); Maley v. Del Global Techs. Corp., 186 F.
Supp. 2d 358, 374 (S.D.N.Y. 2002) (“overwhelmingly positive response by the Class attests to
the approval of the Class with respect to the Settlement and the fee and expense application”).
Indeed, courts in this District have recognized that “the reaction of the class to the settlement is
perhaps the most significant factor to be weighed in considering its adequacy.” Maley, 186 F.
Supp. 2d at 362. “The reaction of the class is generally gauged by reference to the extent of
objection to the settlement.” In re AOL Time Warner, Inc., No. MDL 1500, 02-CV-5575, 2006
WL 903236, at *10 (S.D.N.Y. Apr. 6, 2006); see also In re American Bank Note Holographics,
127 F. Supp. 2d 418, 425 (S.D.N.Y. 2001) (“the lack of objections may well evidence the
fairness of the Settlement”). Courts also have noted that a lack of objections by institutional
investors, who have the largest stake in the litigation and settlement, weighs in favor of the
proposed settlement. See, e.g., In re NASDAQ Market-Makers Antitrust Litig., 187 F.R.D. 465,
479 (S.D.N.Y. 1998) (Sweet, J.).
In this case, as demonstrated by the relative paucity of Class Members either opting out
of the Settlement or submitting objections, the reaction of the Class weighs in favor of granting
the Settlement Approval Motion and the Fee and Expense Application. The number of opt-outs
must be viewed in the context of the size of the Class, and the 0.03% of the putative class that
opted out from the Settlement compares favorably with other class actions. Cf. AOL, 2006 WL
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903236, at *10 (opt-outs amounting to less than 0.2% of the 4.7 million putative class members
weighed in favor of settlement); In re Sumitomo, 189 F.R.D. 274, 281 (S.D.N.Y. 1999) (fewer
than 1% of class members requesting exclusion “strongly favor[ed] approval of the proposed
settlement”). Similarly, the number of objections – twenty-six, and only ten from verifiable
members of the Class – is comparable to the number of objections in other securities class
actions. Cf. AOL, 2006 WL 903236, at *10 (four individuals filed objections out of over 4
million notices mailed and 600,000 claims submitted, with no institutional objectors); D’Amato
v. Deutsche, 236 F.3d 78, 86-87 (2d Cir. 2001) (eighteen objectors out of 27,883 notices); Hicks
v. Stanley, No. 01-CV-10071, 2005 WL 2757792, at *6 (S.D.N.Y. October 24, 2005) (three
objectors out of approximately 100,000 potential members of class); In re WorldCom, Inc. Sec.
Litig., 388 F. Supp. 2d 319, 337-38 (S.D.N.Y. 2005) (seven objectors out of 4 million potential
class members and 830,000 claimants). Moreover, all of the objectors are individuals – not a
single institutional investor has filed an objection – and, as shown in the next section, none of the
objections presents any sound challenges to the proposed Settlement, Plan of Allocation, Class
Period or to the Fee and Expense Application. For these reasons, as set forth below, the Court
should grant the Settlement Approval Motion and the Fee and Expense Application.
III.

LEAD PLAINTIFFS’ RES PONSE TO THE OBJECTIONS

The individuals who submitted objections either to the Settlement Approval Motion or to
the Fee and Expense Application are listed in Exhibit A hereto. These objectors are grouped
below for discussion purposes by the specific focus of their objections. None of them is
persuasive or refutes the positions put forth in Lead Plaintiffs’ initial papers.

4

A.

Objections to the Settlement Approval Motion
1.

Objections to the Amount of the Recovery

Notwithstanding the fact that the recovery obtained by Lead Plaintiffs for the benefit of
the Class is among the largest ever achieved under the PSLRA, two objectors, James Markis
(Obj. #6), who purchased 80,700 Nortel shares during the Class Period and sold all but 1,000
shares before the end of the Class Period, and Ron Neuman (Obj. #7), who purchased 3,500
Nortel shares during the Class Period, object to the Settlement on the ground that the recovery
achieved is insufficient. 3 Mr. Markis, among other things, asserts that the Class’s recovery was
limited in the interest of preserving the Company as a going concern. 4 Mr. Neuman simply
objects that the amount of the settlement “should be much larger.” The only basis for this
objection is Mr. Neuman’s assertion that his purportedly compensable damages, based upon his
claimed out-of-pocket losses from his Class Period- investments in Nortel, will not be recovered
due to the size of the Settlement Fund. Neither of these objections to the size of the Settlement
addresses the risks to Lead Plaintiffs and the Class in successfully prosecuting their claims. Cf.
In re WorldCom, Inc. Sec. Litig., No. 02 CV 3288, 2004 WL 2591402, at *11 (S.D.N.Y. Nov.
12, 2004) (rejecting objections that failed to “address the substantial legal obstacles to recovery
by shareholders in this action and the magnitude of this settlement in light of those obstacles”).
As demonstrated in depth in Lead Plaintiffs’ initial submissions in support of the
Settlement Approval Motion, the proposed Settlement represents a very significant recovery in
light of Nortel’s precarious financial condition, the procedurally advanced Nortel I Action, and
3

Mary DiStefano (Obj. #26), who did not submit any evidence of her membership in the Class,
objects that the “compensation offered is too small a percentage of what the investor risked.”
4

Mr. Markis also appears to question the Plan of Allocation, in suggesting that “minority
shareholders” such as himself are receiving a lesser recovery than “majority shareholders” such
as Lead Plaintiffs. This suggestion is incorrect, as Lead Plaintiffs will share in the recovery on
the same basis as all other Class Members pursuant to the Plan of Allocation.

5

significant obstacles to recovering anything more than nominal insurance proceeds. In short,
Lead Plaintiffs succeeded in fully maximizing the recovery obtained from all possible sources.
Mr. Markis, in questioning why money must be left on the table to ensure that the Company may
continue in business, ignores the basic fact that this is a negotiated settlement – no company
enters into a settlement so large that it cannot continue in business – and, moreover, that a
substantial component of the Settlement is Nortel common stock, which of course would be
worthless if Lead Plaintiffs pushed Nortel into bankruptcy. Mr. Markis ignores the evidence
submitted by Lead Plaintiffs that the continued prosecution of this Action threatened to deplete
Nortel’s insurance coverage and possibly bankrupt the Company, both of which would have
significantly reduced the recovery for the Class.
Neither objector presents any rationale as to why the Settlement is insufficient, other than
their desire for a larger recovery. Such wholly conclusory and uninformed objections to the
adequacy of the Settlement are customarily rejected by courts in this District, see, e.g., 2006 WL
903236, at *10 (rejecting “unsupported allegations of unreasonableness” that failed to “provide[]
a legal or factual basis for the alleged insufficiency of the Settlement” or to “consider the legal or
factual context in which the Settlement was reached”); In re Prudential Sec. Inc., MDL No. 1005
M-21-67, 1995 WL 798907, at *13 (S.D.N.Y. Nov. 20, 1995), and they should be rejected here.
2.

Objections to the Class Period

In securities class actions, it is well-established that the class period ends when new
information “cures the market” of the artificially inflated price of the security in question. See,
e.g., In re Interpublic Sec. Litig., 02 CIV 5627 (DLC), 2003 WL 22509414 at *5 (S.D.N.Y.
Nov. 6, 2003) (a “curative press release [that] effected a complete cure of the market” would
require the court to “cut off the class period at that date”) (internal citations and quotation marks
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omitted); In re AM Int’l, Inc. Sec. Litig., 108 F.R.D. 190 at 193 (S.D.N.Y. 1985) (press release
that “‘cured the market’” would “requir[e] the court to cut off the class period at that date”); see
also Manual for Complex Litigation § 21.222 (2004) (defining “class period” as “the period
during which members of the proposed class incurred the claimed injury”). Thus, the relevant
inquiry is whether the new information would render it unreasonable for the investing public to
continue to rely on the allegedly misleading disclosures. See, e.g., In re Res. America Sec. Litig.,
202 F.R.D. 177, 183 (E.D. Pa. 2001).
The Class Period proposed by Lead Plaintiffs is based upon a careful analysis of the
Defendants’ actionable public statements and the legal doctrine of loss causation. See, e.g., Dura
Pharm. Inc. v. Broudo, 544 U.S. 336, 344-45 (2005). Specifically, the Class Period begins with
Defendants’ first false and misleading public statement that caused the price of Nortel securities
to be artificially inflated, and ends with the final corrective disclosure that disclosed the
Company’s true condition and caused the final corrective decline in the price of those securities.
These objectors fail to identify any false statements prior to April 24, 2003, or any corrective
disclosures after April 27, 2004, that warrant the modification of the proposed Class Period.
None of the objectors provides any explanation as to why the Class Period should be expanded to
include their transactions – other than to enable them to share (unfairly) in the recovery obtained
for the benefit of the Class.
Carmela Pepe (Obj. #17), who claims to have purchased some Nortel stock during the
Class Period but did not set forth those transactions, objects to the close of the Class Period on
April 27, 2004 because it excludes any claims she may have on her May 11, 2004 purchase of
5,000 shares of Nortel stock. However, by that date, all of the true information concerning
Nortel’s financial condition had been available to investors for over a week. Similarly, Samuel
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Gerstel (Obj. #16), who purchased 100 Nortel calls during the Class Period and 5,000 shares of
Nortel common stock after the end of the Class Period, objects to the Class Period on the
grounds that the statements by Nortel which dictate the start and close of the Period are not
simultaneously communicated to all investors. While Ms. Pepe and Mr. Gerstel claim not to
have been personally aware of the relevant disclosures, the efficient market hypothesis – which
underlies the “fraud-on-the- market” doctrine that provides the basis for their claims – presumes
that such information was assimilated by the market and reflected in the price of the stock they
purchased after the close of the Class Period. These individuals cannot rely on the fraud-on-themarket doctrine for the purpose of participating in the Class’ recovery while claiming that they
were personally ignorant of Nortel’s corrective disclosures that predate their later stock
purchases. 5
Two objections to the Class Period, submitted by Michael A. Kelen (Obj. #22), who
purchased 2,400 Nortel shares during the Class Period, and Michel Frederik (Obj. #25), who
purchased 49,000 Nortel shares during the Class Period, but sold all but 5,000 of them before the
end of the Class Period, are based on a lack of understanding. Mr. Kelen objects based on his
incorrect belief that, because the Class Period ends on April 27, 2004, his losses from a sale of
Nortel stock on April 29, 2004 would not be compensable. Under the Plan of Allocation, the
5

Five objections were submitted by investors – P.D. Latreille (Obj. #2), Monique Deligniannis
(Obj. #3), Claude T. Blouin (Obj. #8), James Eichenberg and Katalin Roman (Obj. #9) and Mary
DiStefano (Obj. #26) – who concede that they did not purchase Nortel securities during the Class
Period, but challenge the Class Period because they are thus excluded from the Class and from
sharing in the Settlement Fund. Because these individuals are not Class Members, their rights
will not be affected by the Settlement or the release of claims effected thereby, and, therefore,
they lack standing to object to the terms of the Settlement. See In re Drexel Burnham Lambert
Group, Inc., 130 B.R. 910, 923 (S.D.N.Y. 1991) (“Objectors who are non-Class members lack
standing to object to the fairness, reasonableness and adequacy of the Settlement”) (citations
omitted); In re Warner Comms. Sec. Litig., 618 F. Supp. 735, 754 (S.D.N.Y. 1985) (stockholders
who did not purchase during class period lacked standing to object to settlement of securities
fraud class action). In any event, as described above, these objections each lack merit.
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sale of such stock does give rise to a claim, so long as the stock was purchased during the Class
Period. Similarly, Mr. Frederik questions why the Class Period begins in April 2003 when the
final corrective disclosure that caused a significant drop in the price of Nortel stock did not occur
until April 2004. This objection displays a clear misunderstanding of the nature of the Class
Period, which, as noted above, is designed to include all those investors who purchased Nortel
securities after Defendants began making false statements until they were publicly corrected.
Accordingly, these two objections do not warrant the Court’s consideration.
3.

Objections to the Plan of Allocation

Four objectors submitted challenges to the Plan of Allocation. None of these objections
suffices to rebut the well- reasoned Plan of Allocation proposed by Lead Plaintiffs based on the
recommendations of Lead Counsel and the analysis of Lead Plaintiffs’ expert. “An allocation
formula need only have a reasonable, rational basis, particularly if recommended by
‘experienced and competent’ class counsel.” AOL, 2006 WL 903236 at *17, quoting Maley, 186
F. Supp. 2d at 367 (citations omitted).
David D. Coffin (Obj. #15), objects to the Plan of Allocation because it bars recovery by
a claimant whose overall Class Period transactions in Nortel securities resulted in a net gain.
Mr. Coffin, whose Class Period purchases of 170 Nortel shares, all of which were sold prior to
the first corrective disclosure on March 10, 2004, resulted in a net gain, asserts that investors
who obtained a gain might still have suffered a harm because, he posits, the gain achieved might
have been greater but for Defendants’ alleged misconduct. This argument runs counter to the
U.S. Supreme Court’s recent holding in Dura Pharmaceuticals, Inc. v. Broudo, in which the
Court made clear that, to give rise to a claim under the securities laws, an investor’s loss must be
tied to the corrective disclosure of true information – buying and selling securities at inflated

9

prices is insufficient. See 544 U.S. 336, 344-45 (2005). Mr. Coffin’s proposition cannot meet
the Dura test. 6
Afaf Morcos (Obj. #23) and Magdi Morcos (Obj. #24), who together purchased 5,000
shares of Nortel common stock, submit nearly identical objections to the Plan of Allocation on
the narrow ground that it does not account for fluctuations between the value of the U.S. dollar
and the Canadian dollar. 7 As noted above, a plan of allocation must be rational and reasonable,
and need not attain perfection in distributing the Settlement Fund. The modification proposed by
the Morcoses, which would require the calculation of exchange rates and amounts for each
transaction for each claimant, would be totally impractical, very expensive and nearly impossible
to implement with any degree of accuracy. Moreover, the Recognized Claim amounts set forth
in the Plan of Allocation treat Claimants equally, regardless of the currency used to purchase or
sell Nortel securities, based on the artificial inflation at the time the corrective disclosures were
made and losses were inc urred (i.e., although those amounts are represented in U.S. dollars, they
6

Otto Savignano (Obj. #21), who does not claim to have purchased any Nortel securities during
the Class Period – and therefore lacks standing to object to the Plan of Allocation – claims that
the Plan does not provide for any recovery to investors who purchased Nortel securities prior to
the Class Period and held those securities through the corrective disclosures that caused the price
of Nortel securities to decline. It is well established, however, that “holders” who purchased
securities before any actionable false statements were made cannot state a claim under the
Securities Excha nge Act of 1934 on the grounds that, but for defendants’ false statements, they
would have sold their securities prior to corrective disclosure and avoided any harm. See First
Equity Corp. of Florida v. Standard & Poor’s Corp., 869 F.2d 175, 180 n.2 (2d Cir. 1989) (10b5 plaintiffs “may recover only for losses that result from decisions to buy or sell, not from
decisions to hold or refrain from trading”); see also Merrill Lynch, Pierce, Fenner & Smith, Inc.
v. Dabit, 126 S. Ct. 1503, 1509-10 (2006) (plaintiff class for purposes of §10(b) and Rule 10b-5
private actions limited to purchasers and sellers) (citing, inter alia, Blue Chip Stamps v. Manor
Drug Stores, 421 U.S. 723, 739 (1975)). Thus, there is no support in the law for Mr.
Savignano’s objection.
7

The difference in the exchange rates referred to by the Morcoses considerably overstates the
issue. The Morcoses use the rate at the time of their purchase (58%), even though the spot rates
on the dates of the corrective disclosures – the dates under Dura that the losses were suffered,
see 544 U.S. at 344-45 – ranged from 73% to 76%, while the exchange rate today is 89%. And
even accepting the Morcoses’ premise, their objection, as described herein, is without merit.
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are equivalent to the artificial inflation in Canadian dollars converted as of the dates the
corrective disclosures were made). Accordingly, the Morcoses’ assertion that losses sustained by
Canadians who purchased Nortel securities in Canadian dollars are greater than the losses
reflected in the Plan of Allocation actually seeks to have such Class Members compensated for
losses based on the fluctuations in currency values rather than any failing of the Plan of
Allocation. These objectors have not demonstrated that the Plan of Allocation proposed by Lead
Plaintiffs on the basis of their expert’s analysis is not rational and reasonable. 8
4.

Objections to the Definition of the Class

Two objectors, Michel Darveau (Obj. #11) and Richard Peacocke (Obj. #18), challenge
the definition of the Class to the extent that Nortel employees who purchased Nortel securities
through one of the employee stock plans offered by the Company cannot submit individual
claims. 9 The plans at issue are the Nortel Networks Common Stock Fund (the “Common Stock
Fund”) and the Nortel Networks Stock Purchase Plan (the “Stock Purchase Plan”). While
Mr. Darveau addresses both the Common Stock Fund and the Stock Purchase Plan, the only
transactions identified in his objection are through the former; Mr. Peacocke only addresses the
Common Stock Fund.
These objectors contend that Nortel’s Common Stock Fund is distinct from a mutual fund
or other group investment plan, and that current and former Nortel employees who purchased
Nortel securities through the Common Stock Fund should be included in the definition of the
8

The Morcoses also object to the $2.46 per share amount of artificial inflation in the price of
Nortel common stock at the time of their purchases on March 11, 2004. However, they provide
no explanation as to why Lead Plaintiffs’ damages experts’ calculation of the degree of inflation
is incorrect or what the proper method of calculation, or degree of inflation, should be.
9

Mr. Peacocke did not submit any evidence that he purchased any Nortel securities during the
Class Period, either directly or through a Nortel employee stock plan, and, therefore, he lacks
standing to object. See Drexel, 130 B.R. at 923; Warner Comms., 618 F. Supp. at 754.

11

Class and allowed to file individual claims, rather than participating in the Settlement through
the claim of the Common Stock Fund. However, there is no basis to distinguish the Nortel
employee stock plans from any other investment fund. It is not disputed that investors in the
Common Stock Fund do not directly own any Nortel securities but, instead, own “units” of the
Common Stock Fund. Mr. Darveau’s assertion that “it was widely recognized that purchasing
units into these funds was exactly equivalent of buying Nortel common shares” in fact concedes
that such purchases were not of Nortel securities but of units in a stock plan. Moreover,
according to Mr. Peacocke, the Common Stock Fund maintains at least 2% of its assets in cash
or cash equivalents, not in Nortel common stock. Because the Nortel shares were purchased by
the Common Stock Fund, and not by investors in that Fund, those shares must be included on a
Claim Form submitted by the Common Stock Fund for the benefit of its investors. Accordingly,
this objection should be rejected.
In contrast to the Common Stock Fund, investors in the Stock Purchase Plan elect to have
a portion of their compensation directed to that Plan for the purchase of Nortel common stock, at
a discount, to be held in a custodial account in their name. Investors in the Stock Purchase Plan
may elect, at any time, to sell their Nortel shares for cash or to receive a distribution of their
stock. Investors in the Stock Purchase Plan who purchased Nortel stock during the Class Period
may submit claims on the Settlement Fund as such. 10 Thus, this objection is moot.
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The Claims Administrator also received several objections that do not fall into the above
categories. For example, Barth H. Goldberg (Obj. #1) objected because the Notice did not
provide details concerning his investments in Nortel securities. Mostaque Hossain (Obj. #5)
submitted an unsigned blank Claim Form with the word “Object” handwritten on the envelope.
Similarly, S. Low (Obj. #20) objected because he lacks knowledge of any involvement in the
Class Action. None of these individuals has demonstrated membership in the Class, or provided
sufficient information for the Court to consider their purported objections to the Settlement.
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B.

Objections to the Fe e and Expense Application
Two verified members of the Class – Roberto Flores (Obj. #10), who purchased 35

Nortel shares during the Class Period (and sold 5 of them before the first corrective disclosure),
and Janusz J. Bujnowski (Obj. #12), who purchased 1,100 Nortel shares during the Class Period
and appears, based on the information submitted, to have a gain on his Class Period transactions
– have objected to the Fee and Expense Application. 11

These objections are based on

misunderstandings of the requested fee award, and, in any event, fail to consider the significant
effort expended by Lead Counsel, and the risks undertaken for the benefit of the Class. Indeed,
none of the objections to the Fee and Expense Application challenges the effort expended or the
risks undertaken, nor do any of them even refer to this information.
Both Mr. Flores and Mr. Bujnowski base their objections on the disclosure in the Notice
that Lead Counsel would seek a fee of not more than 10% of the Settlement Fund, and
reimbursement of expenses of not more than $4.3 million. However, Lead Counsel’s actual
request is for an award of 8.5% of the Settlement Fund net of expenses, and for reimbursement
of expenses amounting to $3 million.

Mr. Flores does not disclose what fee he thinks is

appropriate, but draws a comparison to what he described as the $500,000 fee requested by each
of the Canadian counsel in Ontario and Quebec. That comparison is flawed for two reasons.

11

Three other people have challenged the requested award of attorneys’ fees. Paul Rosato (Obj.
#4) and Eric Greenspoon (Obj. #13), did not submit any evidence that they purchased Nortel
securities during the Class Period, and John M. Schank (Obj. #19), who also appears to object to
class actions generally, states in his objection that he is not a member of the Class. Accordingly,
these challenges do not warrant the Court’s consideration. In any event, these three “objectors”
do not provide any support for their assertions that the requested fee award is too great. Indeed,
as with the objections of Messrs. Flores and Bujnowski, these complaints are based on
misunderstandings of the requested fee award. Mr. Greenspoon incorrectly states that Lead
Counsel ha s requested a fee of 10% of the gross Settlement Fund, and Mr. Rosato incorrectly
states that the requested fee is 11% of the gross Settlement Fund, when, in fact, the requested fee
is 8.5% of the Settlement Fund net of expenses.

13

First, the Notice disclosed that Ontario counsel may seek a fee not to exceed 0.7%, and that
Quebec counsel may seek a fee not to exceed 0.45%, each of the Settlement Fund, which, based
on the estimated value of the Settlement set forth in the Notice, is over $7.5 million and
$4.8 million, respectively. Second, there is no basis on which to compare the fees and expenses
sought by Lead Counsel to those sought by either Canadian counsel: While Lead Counsel and
Plaintiffs’ Counsel expended over $17.4 million in lodestar and $3 million in expenses
prosecuting the Action, Canadian counsel did not commit anywhere near that amount of time or
expense, and therefore did not take anywhere near risk that Lead Counsel undertook on a
contingency basis to prosecute this complex, multi-party action against a company whose ability
to satisfy an adverse verdict in this multi-billion-dollar action was suspect, nor was Canadian
counsel involved in any way in obtaining the outstanding recovery for the Class.
Mr. Flores’ simple comparison to the fees requested by Canadian counsel in this action
also ignores the multitude of cases, presented by Lead Plaintiffs in their initial submission, which
demonstrate that the fee requested by Lead Counsel is in accord with the fees awarded to class
counsel in comparable complex class actions. See, e.g., Wal-Mart Stores Inc. v. Visa U.S.A., 396
F.3d 96, 121 (2d Cir. 2005) (6.5% on settlements of $3.4 billion); In re WorldCom, Inc. Sec.
Litig., 388 F. Supp. 2d 319, (S.D.N.Y. 2005) (5.5% fee on $6.1 billion aggregate settlements); In
re NASDAQ Market-Makers Antitrust Litig., 187 F.R.D. 465, 485-88 (S.D.N.Y. 1998) (fee of
14% of the $1.027 billion recovery); Shaw v. Toshiba Am. Info. Sys., Inc., 91 F. Supp. 2d 942,
981 (E.D. Tex. 2000) (fee of over 14% of $2.1 billion settlement). Similarly, Mr. Bujnowski
fails to provide any support for his contention that the fees and expenses awarded to Lead
Counsel should not exceed $20 million. Neither does he explain how he arrived at that number,
which appears to have been arbitrarily selected. Mr. Bujnowski’s proposed cap on fees and

14

expenses would amount to a fee award of just 1.5% of the Settlement Fund – far below the
percentage fees typically awarded to counsel in similar actions. Moreover, given that Plaintiffs’
Counsel have accrued a lodestar in excess of $17.4 million and expenses in excess of $3 million,
Mr. Bujnowski’s proposed cap would amount to a negative lodestar multiplier. Neither objector
has provided any basis to reduce Lead Counsel’s fee to that level. 12
The fact that just five individuals (only two of whom are verified Class Members) – and,
notably, not one institutional investor – out the more than 1,000,000 putative Class Members
objected to the fees and expenses requested weighs heavily in favor of approving the Fee and
Expense Application. See, e.g. Maley, 186 F. Supp. 2d at 374; In re AT&T Corp., 455 F.3d 160,
165 (3d Cir. 2006) (“When analyzing a fee award in a common fund case, a district court
considers several factors” including “the presence or absence of substantial objections by
members of the class to the settlement terms and/or fees requested by counsel”); In re Heritage
Bond Litig., No. 02-ML-1475, 2005 WL 1594403, at *21 (C.D. Cal. June 10, 2005) (“The
existence or absence of objectors to the requested attorneys’ fee is a factor is determining the
appropriate fee award.”); In re Xcel Energy, Inc., Sec., Deriv. & “'ERISA” Litig., 364 F. Supp.
2d 980, 993 (D. Minn. 2005).
C.

Other Submissions From the Class
Two Class Members, the Indiana Electrical Workers Pension Trust Fund IBEW

(“Indiana”) and Laborers Local 100 and 397 Pension Fund (“Laborers”) jointly submitted a
response to the proposed Settlement, but do not object to its terms. See Exhibit B hereto.

12

Both objectors assert that a request for reimbursement of $4.3 million in expenses is
excessive. However, Lead Counsel has requested reimbursement of $3 million in expenses,
which were reviewed and approved by Lead Plaintiffs. See Joint Declaration of Michael
Padfield and C. Judson Hamlin, attached as Exhibit 2 to the Declaration of John P. Coffey, at
¶ 21 (submitted with Lead Plaintiffs’ initial papers).
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Indiana and Laborers are currently seeking leave of the Superior Court of Ontario to commence a
derivative action filed on behalf of Nortel (the “Canadian Derivative Action”), and seek only
affirmation that the Settlement will not release their claims in the Canadian Derivative Actions. 13
Similarly, plaintiffs in In re Nortel Networks Corp. “ERISA” Litig., 269 F. Supp. 2d 1367 (M.D.
Tenn. 2003) (the “Nortel ERISA Action”), submitted a “Notice” to confirm that they have no
objection to the Settlement, provided that they are correct in their understanding that the
Settlement does not release any of the claims asserted in the ERISA action. See Exhibit C
hereto. Lead Plaintiffs concur that the Stipulation expressly carves out from the definition of
“Released Claims” the claims sought to be asserted in the Canadian Derivative Action and in the
Nortel ERISA Action, and does not release them. See Stipulation ¶¶1(p) and (hhh).
IV.

CONCLUSION

For the foregoing reasons, Lead Plaintiffs respectfully request that this Court (i) approve
the Settlement and the Plan of Allocation as fair, reasonable and adequate, and certify the Class
for settlement purposes; and (ii) approve the Fee and Expense Application as fair and reasonable.
Dated: New York, New York
October 4, 2006
Respectfully Submitted,
/s/ John P. Coffey
Max W. Berger (MB-5010)
John P. Coffey (JC-3832)
Jeffrey N. Leibell (JL-1356)
BERNSTEIN LITOWITZ BERGER
& GROSSMANN LLP
1285 Avenue of the Americas
New York, New York 10019
(212) 554-1400

13

These were the same plaintiffs whose derivative action, No. 04 Civ. 5954 (LAP), was
dismissed by this Court on August 24, 2005.
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EXHIBIT A
SCHEDULE OF OBJECTORS
NO.

NAME

CLASS MEMBER1

NATURE OF OBJECTION

1

Barth H. Goldberg

No
(unsubstantiated)

Objection to Notice

2

P.D. Latreille

No

Objection to Class Period

3

Monique
Deligniannis

No

Objection to Class Period

4

Paul Rosato

No
(unsubstantiated)

Objection to Attorneys’ Fees

5

Mostaque Hossain
(unsigned)

No
(unsubstantiated)

Unspecified Objection

6

James Markis

Yes

Objection to Settlement (amount of recovery)

7

Ron Neuman

Yes

Objection to Settlement (amount of recovery)

8

Claude T. Blouin

No

Objection to Class Period

9

James Eichenberg
Katalin Roman

No

Objection to Class Period

10

Roberto Flores

Yes

Objection to Attorneys’ Fees

11

Michel Darveau

Yes (indirect
purchases)

Objection to Definition of Class (Exclusion of Individual
Claims by Investors in Nortel Employee Stock Plan)

12

Janusz J. Bujnowski

Yes

Objection to Attorneys’ Fees

13

Eric Greenspoon

No
(unsubstantiated)

Objection to Attorneys’ Fees

14

Lead Plaintiffs

Yes

Objection to Quebec Counsel’s Fee Request

1

Objectors who submitted evidence of their purchases and sales of Nortel securities during the
Class Period were treated by Lead Plaintiffs as members of the Class. Objectors who either
failed to submit any such evidence, or who based their objections on their exclusion from the
Class by virtue of the date of their purchases and sales of Nortel securities, were deemed by Lead
Plaintiffs not to be Class Members. However, all objections received by Lead Plaintiffs are
included in this chart, and, other than Lead Plaintiffs’ objection to Quebec Counsel’s fee request
(Obj. #14), all are discussed herein.

1

NO.

NAME

CLASS MEMBER1

NATURE OF OBJECTION

15

David D. Coffin, Jr.

Yes

Objection to Plan of Allocation (limitation of claim based on
extent of gain)

16

Samuel Gerstel

Yes

Objection to Class Period

17

Carmela Pepe

Yes

Objection to Class Period

18

Richard Peacocke

No
(unsubstantiated)

Objection to Definition of Class (Exclusion of Individual
Claims by Investors in Nortel Employee Stock Plan)

19

John M. Schank

No

Objection to Attorneys’ Fees
Objection to Class Actions

20

S. Low

No
(unsubstantiated)

Unspecified Objection

21

Ottavio Savignano

No
(unsubstantiated)

Objection to Plan of Allocation
(exclusion of holders and put option buyers/sellers)

22

Michael A. Kelen

Yes

Objection to Class Period

23

Afaf Morcos

Yes

Objections to Plan of Allocation (failure to account for
exchange between U.S. and Canadian dollar)

24

Magdi Morcos

Yes

Objections to Plan of Allocation (failure to account for
exchange between U.S. and Canadian dollar)

25

Michel Frederik

Yes

Objection to Class Period

26

Mary DiStefano

No

Objection to Class Period
Objection to Settlement (amount of recovery)

2

